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Highlights 


58812  Grant  Programs — Education  ED  publishes  list  of 
schools  eligible  for  National  Defense  Student  Loan 
and  National  Direct  Student  Loan  Cancellation 
Benefits  for  1981-82  school  year.  (Part  EQ  of  this 
issue) 

58674,  Grant  Programs— Health  HHS/PHS  removes 

58706  prohibition  on  eligibility  for  research  awards  to  for- 
profit  organizations,  and  HHS  proposes  rule  on 
grants  and  subgrants  to  for-profit  organizations.  (2 
documents) 

58675  HHS/PHS  revises  grant  regulations  of  National 
Institute  for  Occupational  Safety  and  Health. 

58644  Credit  FRS  revises  stafi  commentary  to  regulation 
Z  to  exempt  origination  fee  in  certain  student  loans 
fi'om  truth-in-lending  disclosures  until  August  1982. 

58701  SBA  proposes  standards  and  guidelines  for 
Export  Revolving  Line  of  Credit  loans. 

58664  Supplemental  Security  Income  HHS/SSA  makes 
available  to  States  use  of  regression  formula  in 
computation  of  Federal  fiscal  liability  rates. 

58677  Medicaid  HHS/HCFA  amends  rules  on  public 
notice  of  changes  in  method  or  level  of 
reimbursement. 

CONTINUED  INSIDE 
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Highlights 


58773  Employee  Benefit  Plans  Labor/P&WBP  issues 

notice  of  proposed  class  exemption  for  transactions 

'  involving  certain  residential  mortgage  financing 
arrangements. 

58682,  Telecommunications  FCC  exempts  rural  areas 

58691  fi'om  telephone  company-cable  television  cross 

ownership  rules  and  amends  rules  to  permit  “talk- 
around"  in  private  land  mobile  radio  services  on 
shared  channels  above  a  certain  frequency.  (2 
documents) 

58693  Hazardous  Materials  DOT/RSPA  amends  general 
applicability  regulations. 

58702  Consumer  Protection  CPSC  reproposes  rule  on 
risk  of  injury  from  certain  stuffed  toys. 

58651  Air  Transportation  DOT/FAA  extends 

termination  date  of  Special  Federal  Aviation 
Regulation  No.  36  on  development  of  major  repair 
data. 

58665  Drawbridges  DOT/CG  establishes  standard 
opening  and  acknowledging  signals  for  most 
drawbridges  throughout  country. 

58654  Securities  SEC  amends  regulations  on  national 

securities  exchanges  membership  for  self-regulatory 
organizations. 

58671  ’  Copyrights  Library  of  Congress,  Copyright  Office 
prescribes  conditions  for  registration  of  certain 
claims  to  renewal  copyright. 

58804  Fishing  Commerce/NOAA  implements 

amendments  to  section  10  of  Fisherman's  Protective 
Act  on  fishing  vessel  or  gear  damage  compensation. 
(Part  II  of  this  issue) 

58731  Imports  CITA  adjusts  restraint  level  for  certain 
man-made  fiber  apparel  from  Republic  of  Korea. 

58778  Sunshine  Act  Meetings 

Separate  Parts  of  This  Issue 

58804  Part  II,  Commerce/NOAA 

58812  Part  III,  ED 
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Agricultural  Marketing  Service 

RULES 

Milk  marketing  orders: 

58641  New  England 

58639  Oranges  (navel)  grown  in  Ariz.  and  Calif. 

58639  Papayas  grown  in  Hawaii 

58640  Raisins  produced  from  grapes  grown  in  Calif. 

58643  Shell  egg  standards  and  grades;  correction 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Food  Safety 
and  Quality  Service. 

Arts  and  Humanities,  National  Foundation 

NOTICES 

Meetings: 

58756  Humanities  Advisory  Panel 

Centers  for  Disease  Control 

See  National  Institute  for  Occupational  Safety  and 
Health. 

Coast  Guard 

RULES 

58665  Drawbridge  operations;  uniform  opening  signals 
NOTICES 

Environmental  statements;  availability,  etc.: 

58765  Harlem  River,  Bronx  County,  N.Y.;  proposed 

South  Bronx-Oak  Point  Link  project 

Commerce  Department 

See  Foreign-Trade  Zones  Board;  International 
Trade  Administration;  National  Oceanic  and 
Atmospheric  Administration. 

Conservation  and  Renewable  Energy,  Office  of 

Assistant  Secretary 

NOTICES 

Consumer  products;  petitions  for  waiver  of  test 
procedures: 

58732  Energy  Kinetics  Inc. 

Consumer  Product  Safety  Commission 

PROPOSED  RULES 

58702  Stuffed  toy  animals,  potential  strangulation  hazard; 
withdrawal  and  reproposal 

Copyright  Office,  Library  of  Congress 

RULES 

Claims  registration: 

58671  Copyright  renewals 

Customs  Service 

NOTICES 

58773  Reimbursable  services;  excess  cost  of  preclearancc 
operations 

Economic  Regulatory  Administration 

NOTICES 

Consent  orders: 

58733  Pioneer  Corp. 


Education  Department 

NOTICES 

58812  National  defense  and  direct  student  loan  programs: 
cancellation  of  loan  for  teaching  service;  list  of 
schools  with  high  concentration  of  students  from 
low-income  families 

Energy  Department 

See  Conservation  and  Renewable  Energy,  Ofrice  of 
Assistant  Secretary:  Economic  Regulatory 
Administration. 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.; 

58673  Michigan 

NOTICES 

Air  pollution;  ambient  air  monitoring  reference  and 
equivalent  methods  applications,  etc.: 

58734  Model  LC-12  Ozone  Analyzer 
Pesticides;  temporary  tolerances: 

58735  Pendimethalin 

Toxic  and  hazardous  substances  control: 

58734,  Premanufacture  notices  receipts  (2  documents) 

58735 

Environmental  Quality  Office,  Housing  and  Urban 

Development  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

58744  '  Convention  Center  project.  Rochester,  N.Y. 

58744  Eagle  Springs  planned  development.  Rich 

•  County,  Utah 

Federal  Aviation  Administration 

RULES 

Air  carriers  certification  and  operations: 

58651  Major  repair  data  development 

Airworthiness  directives: 

58644  Beech 

58645,  McDonnell  Douglas  (2  documents) 

58647 

58649  Restricted  areas 

58650  Standard  instrument  approach  procedures 
PROPOSED  RULES 

Airworthiness  standards: 

58702  Transport  category  airplanes;  airplane  system 

design  analysis;  draft  advisory  circular; 
correction 
NOTICES 

58769  Airman  certificates,  temporary;  extension  of 
effective  period 

58769  Exemption  petitions;  summary  and  disposition 
Technical  standard  orders,  draft;  inquiries,  etc.; 
58766  Aircraft  microphones  (except  carbon),  headsets 

and  speakers,  audio  selector  panels,  and 
amplifiers 

58766  Doppler  radar  navigation  equipment 

58767  Engine-driven  direct  current  genera  tors/starter- 
generators 
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58767  HF  radio  communications  transmitting  and 

receiving  equipment  operating  within  1.5  to  30 
megahertz 

58768  ILS  localizer  receiving  equipment 

58768  Low  range  radio  altimeters 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

58682  Telephone  company-cable  television  cross¬ 

ownership  ndes;  exemption  for  rural  areas 
Organization,  functions,  and  authority  delegations: 
58681  Review  Board 

Radio  broadcasting: 

58691  Land  mobile  services;  users  of  shared 

conventional  channels  above  806  MHz  frequency 
band;  permission  to  operate  in  “talk-around” 
mode 

Radio  stations;  table  of  assignments; 

58688  Alabama 

58689  Arizona 

58690  New  York 

58691  Texas 
PROPOSED  RULES 
Radio  services,  special: 

58728  Land  mobile  services;  frequency  allocations, 

assignments,  and  criteria;  extension  of  time 
Radio  stations;  table  of  assignments; 

58710  Florida 

58712  Iowa 

58713,  Kansas  (2  documents] 

58715 

58718  Mississippi  and  Arkansas 

58719  Nebraska 

58722  Nevada;  extension  of  time 

58723  New  Mexico;  extension  of  time 

58723  Tennessee 

58724,  Texas  (2  documents) 

58726 

58727  Washington 

Television  stations;  table  of  assignments: 

58714  Kansas 

58716  Massachusetts  and  Maine 

58721  Nevada 

NOTICES 
Hearings;  etc.: 

58736  Bay  Television,  Inc.,  et  al. 

58739  Public  Communication  Foundation  for  North 

Texas  et  al. 

Meetings: 

58738  Marine  Services  Radio  Technical  Commission 

Federal  Deposit  insurance  Corporation 

NOTICES 

58778  Meetings;  Sunshine  Act  (2  documents) 

Federal  Election  Commission 

NOTICES 

58779  Meetings:  Sunshine  Act 

Federal  Highway  Administration 

NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.: 

56772  National  Motor  Carrier  Advisory  Committee 


Federal  Home  Loan  Bank  Board 

NOTICES 

58779  Meetings:  Sunshine  Act 

Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance,  certificates: 

58741  Eastern  Cruise  Lines  et  al.  (2  documents) 

58779  Meetings;  Sunshine  Act 

Federal  Mine  Safety  and  Health  Review 
Commission 

NOTICES 

58779  Meetings;  Sunshine  Act 

Federal  Railroad  JVdministration 

NOTICES 

Petitions  for  exemptions,  etc.: 

58772  National  Railroad  Passenger  Corp.  et  al.;  hearing 

Federal  Reserve  System 

RULES 

Truth  in  lending  (Regulation  Z): 

58644  Open-end  and  close-end  consumer  credit;  interim 
student  credit  extensions  origination  fee 
disclosure;  official  staff  commentary  revision 
NOTICES 

Applications,  etc.; 

58742  CBC,  Inc. 

58741 '  Commerce  BancShares  of  Wyoming,  Inc. 

58742  De  Leon  BancShares,  Inc. 

58741  F&M  National  Corp. 

58742  Financial  Dominion  of  Kentucky  Corp. 

58743  First  Morton  Bancorp,  Inc. 

58743  First  National  of  Elbow  Lake  Bancshares,  Inc. 
58743  First  Union  Bancorporation,  Inc. 

58742  Montana  Bancsystem,  Inc. 

58743  Sesser  Bancorporation,  Inc. 

58742  Southwest  Bancshares,  Inc. 

58743  Tri-States  Bankshares,  Inc. 

Federal  Trade  Commission 

RULES 

Prohibited  practices: 

58652  Ball-Matic  Corp.,  Inc.,  et  al. 

58653  Great  North  American  Industries,  Inc.,  et  al. 

58653  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers  of 
America,  Local  Union  959 

58654  Lehigh  Portland  Cement  Co.  et  al. 

Food  Safety  and  Quality  Service 

RULES 

58643  Shell  egg  standards  and  grades;  correction 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  etc.: 

58730  Maryland 

-  Geological  Survey 

NOTICES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur 
operations;  development  and  production  plans: 
58751  Conoco  Inc. 

58751  Marathon  Oil  Co. 

58751  Transco  Exploration  Co. 
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Health  and  Human  Services  Department 

See  also  Centers  for  Disease  Control;  Health  Care 
Financing  Administration;  Health  Resources 
Administration;  Human  Development  Services 
Office;  National  Institute  for  Occupational  Safety 
and  Health;  Public  Health  Service;  Social  Security 
Administration. 

PROPOSED  RULES 

58706  Grants  and  subgrants  to  for-profit  organizations 

Health  Care  Financing  Administration 
RULES 

Medicaid: 

58677  Reimbursement,  statewide  method  or  level; 

interim  rule  and  request  for  comments 

Health  Resources  Administration 
NOTICES 

Meetings;  advisory  committees: 

58744  December 

Housing  and  Urban  Development  Department 

See  Environmental  Quality  Office,  Housing  and 
Urban  Development  Department. 

Human  Development  Services  Office 

PROPOSED  RULES 

58706  Grants  and  subgrants  to  for-profit  organizations 

Interior  Department 

See  Geological  Survey;  Land  Management  Bureau; 
National  Park  Service. 

Interruitional  Trade  Administration 
NOTICES 

Environmental  statements;  availability,  etc.: 

58730  International  Exposition,  1984.  New  Orleans,  La.; 
hearing 

Interstate  Commerce  Commission 

RULES 

Railroad  car  service  orders;  various  companies: 
58697  Chicago  &  North  Western  Transportation  Co. 
NOTICES 

58754  Freight  forwarders,  motor  carriers,  and  rail  carriers: 
rate  cases,  service  of  decisions  upon  tariff  bureaus 
procedural  change 
Motor  carriers: 

58752  Permanent  authority  applications 

58753  Permanent  authority  applications;  restriction 
removals 

Rail  carriers: 

58754  Louisville  &  Nashville  Railroad  Co.;  contract 
tariff  exemption 

Railroad  operation,  acqusition,  construction,  etc: 

58754  Guilford  Transportation  Industries,  Inc.  et  al. 

Justice  Department 

See  also  Parole  Commission. 

NOTICES 

Pollution  control;  consent  judgments:. 

58755  Boise  Cascade  Corp. 

58755  Vertac  Chemical  Corp.  et  al. 

Labor  Department 

See  Pension  and  Welfare  Benefit  Programs  Office 


Land  Management  Bureau 

NOTICES 

Airport  leases: 

58746  California 
Authority  delegations: 

58747  New  Mexico;  Albuquerque  District  Manager, 
rights-of-way 

Classification  of  lands: 

58745  Utah 

58747  Wyoming;  termination  of  segregation 

Exchange  of  public  lands  for  private  land: 

58747  Utah 

Management  framework  plans,  review  and 
supplement  etc.: 

58748  Colorado 

58746  Oklahoma 

58750  Wyoming 

Meetings: 

58748  Fort  Union  Regional  Coal  Team 

58746  Medford  District  Advisory  Council 

58746  Montrose  District  Advisory  Council;  cancellation 

Sale  of  public  lands: 

58745  Arizona 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress. 

Management  and  Budget  Office 
NOTICES 

58760  Agency  forms  under  review 

Motor  Carrier  Ratemaking  Study  Commission 
NOTICES 

58756  Hearings 

Nationai  Institute  for  Occupational  Safety  and 

Health 

RULES 

58675  Grants:  revision  and  conformity  with  HHS  grants 
administration 

National  Oceanic  and  Atmospheric 

Administration 

RULES 

Financial  aid  to  fisheries: 

58804  Fishing  vessel  or  gear  damage  in  U.S.  fishery 
attributable  to  other  vessels;  compensation 
Fishery  conservation  and  management: 

58698  Foreign  fishing;  Pacific  whiting 

58699  Tanner  crab  off  Alaska 

National  Park  Service 
NOTICES 

Historic  Places  National  Register,  pending 
nominations: 

58751  California 

58751  Oregon 

National  Transportation  Safety  Board 
NOTICES 

58757  Accident  reports,  safety  recommendations  and 
responses,  etc.:  availability 

Nuclear  Regulatory  Commission 
NOTICES 

Applications,  etc.: 

58757  Dayton  X-ray  Co. 

58758  Florida  Power  Corp.  et  al. 
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58759  Tennessee  Valley  Authority 

58760  Vermont  Yankee  Nuclear  Power  Corp. 
Environmental  statements:  availability,  etc.: 

58757  Arizona  Public  Service  Co.;  R&E  in  situ  leach 
project,  Converse  County,  Wyo. 

58759  Uranium  Resources  Inc.:  R&D  in  situ  leach 
project.  Converse  County,  Wyo. 

Oceans  and  Atmosphere,  National  Advisory 
Committee 

NOTICES 

58756  Meetings:  changes  to  agenda 

Parole  Commission 
NOTICES 

58779  Meetings:  Sunshine  Act 

Pension  and  Welfare  Benefit  Programs  Office' 
NOTICES 

Employee  benefit  plans:  class  exemptions: 

58773  Residential  mortagage  financing  arrangements 

Public  Health  Service 

RULES 

Grants: 

58674  Research  projects;  deletion  of  prohibition  on 
grant  eligibility  of  for-profit  organizations 

PROPOSED  RULES 

58706  Grants  and  subgrants  to  for-profit  organizations 

Research  and  Special  Programs  Administration, 

Transportation  Department 

RULES 

Hazardous  materials: 

58693  Exemptions,  individual;  conversion  into  rules  of 
general  applicability  \ 

Securities  and  Exchange  Commission 

RULES 

58654  Self-regulatory  organizations;  notices  and 

applications  of  admission  to  membership  or 
participation  of  persons  subject  to  statutory 
disqualifications,  etc. 

Small  Business  Administration 

PROPOSED  RULES 
Business  loans: 

58701  Export  revolving  line  of  credit  loans 

NOTICES 

Applications,  etc; 

58765  Business  Capital  Corp.  of  Arlington 

Disaster  areas: 

58765  New  York 

58765  Texas 

Social  Security  Administration 
RULES 

Supplemental  security  income: 

58664  State  supplementation  payments;  regression 

formula:  use  in  computation  of  Federal  liability 

Synthetic  Fuels  Corporation 
NOTICES 

58780  Meetings;  Sunshine  Act 

Textile  Agreements  Implementation  Committee 

NOTICES 

Man-made  textiles: 

58731  Korea 


Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration: 
Federal  Highway  Administration;  Federal  Railroad 
Administration;  Research  and  Special  Programs 
Administration,  Transportation  Department:  Urban 
Mass  Transportation  Administration. 

Treasury  Department 

See  Customs  Service. 

Urban  Mass  Transportation  Administration 
NOTICES 

Environmental  statements;  availability,  etc: 

58773  Seattle,  Wash.;  alternative  transit  circulation 
options  for  downtown;  scoping  meeting 


MEETINGS  ANNOUNCED  IN  THIS  ISSUE 


ARTS  AND  HUMANITIES,  NATIONAL  FOUNDATION 
58756  Humanities  Panel,  Washington,  D.C.  (closed),  12-17 
and  12-18-81 

FEDERAL  COMMUNICATIONS  COMMISSION 
58738  Radio  Technical  Commission  for  Marine  Services, 
Special  Committee  No.  79 — universal  marine 
radiotelephone  compatibility,  Washington,  D.C. 
12-16-81;  Special  Committee  No.  81 — review  of 
FCC  rules  applicable  to  VHF-FM  maritime 
frequencies,  Washington,  D.C.  12-16-81:  Executive 
Committee,  Washington,  D.C.,  12-17-81;  Special 
Committee  No,  80 — FCC  rules  review  as  required 
by  regulatory  flexibility  act  of  1980;  Washington, 
D.C.,  12-17-81  (all  sessions  open) 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Health  Resources  Administration — 

58744  Health  Planning  and  Development  National 

Council,  Steering  Subcommittee.  Washington.  D.C. 
(open),  12-11-81 

INTERIOR  DEPARTMENT 

Land  Management  Bureau — 

58748  Fort  Union  Regional  Coal  Team.  Billings,  Mont.  1-6 
and  1-7-82 

58746  Medford  District  Advisory  Council.  Medford,  Oreg. 
(open),  12-12-81 

TRANSPORTATION  DEPARTMENT 

Urban  Mass  Transportation  Administration — 
58773  Alternate  transit  circulation  options  for  downtown 
Seattle,  Washington.  Seattle,  Wash.,  (open). 
12-14-81 

CHANGED  MEETING 

OCEANS  AND  ATMOSPHERE,  NATIONAL  ADVISORY 
COMMITTEE 

58756  Washington,  D.C.  (open).  12-8  and  12-9-81;  agenda 
revised 

CANCELED  MEETING 

INTERIOR  DEPARTMENT 

Land  Management  Bureau — 

58746  Montrose  District  Advisory  Council,  Montrose. 
Colo,  (open),  12-9-81 
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HEARINGS 

COMMERCE  DEPARTMENT 

International  Trade  Administration — 

58730  Louisiana  World  Exposition;  draft  environmental 
impact  statement;  New  Orleans,  La.,  1-6-82 

MOTOR  CARRIER  RATEMAKING  STUDY  COMMISSION 
58756  Collective  ratemaking;  Phoenix,  Ariz.,  12-10-81 

TRANSPORTATION  DEPARTMENT 

Federal  Railroad  Administration — 

58772  National  Railroad  Passenger  Corp.,  Washington, 
D.C.,  2-8  through  2-5-81 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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2856 .  58643 
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226 .  58644 

13  CFR 

Proposed  Rules: 

122 .  58701 

14  CFR 

39  (3  documents)...58644- 

58647 

73  . 58649 

97 . 58650 

121 . 58651 

127 . 58651 

135 . 58651 

145 . 58651 

Proposed  Rules: 

25 .  58702 

16  CFR 
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58654 

Proposed  Rules: 

1145 . 58702 

17  CFR 

240 .  58654 

20  CFR 

416 .  58664 

33  CFR 
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37  CFR 

202 .  58671 

40  CFR 

52 .  58673 

42  CFR 

52 .  58674 

55 . 58675 

86  . 58675 

87  . 58675 

447 .  58677 

Proposed  Rules: 

52d . 58706 

86 .  58706 

45  CFR 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  907 

[Navel  Orange  Reg.  530] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California; 
Limitation  of  HancHing 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

summary:  This  regulation  establishes 
the  quantity  of  fresh  Califomia-Arizona 
navel  oranges  that  may  be  shipped  to 
market  during  the  period  December  4- 
10, 1981.  Such  action  is  needed  to 
provide  for  orderly  marketing  of  fresh 
navel  oranges  for  this  period  due  to  the 
marketing  situation  confronting  the 
orange  industry. 

EFFECTIVE  DATE:  December  4, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 

William  J.  Doyle,  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  Findings. 
This  rule  has  been  reviewed  under 
Secretary’s  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  “non-major"  rule.  This 
regulation  is  issued  under  the  marketing 
agreement,  as  amended,  and  Order  No. 
907,  as  amended  (7  CFR  Part  907), 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  The  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  This  action 
is  based  upon  the  recommendations  and 
information  submitted  by  the  Navel 
Orange  Administrative  Committee  and 
upon  other  available  information.  It  is 
hereby  found  that  this  action  will  tend 
to  efrectuate  the  declared  policy  of  the 
act. 


This  action  is  consistent  with  the 
marketing  policy  for  1981-82.  The 
marketing  policy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  October  6, 1981.  A 
regulatory  impact  analysis  on  the 
marketing  policy  is  available  fr*om 
William  J.  Doyle,  Acting  Chief,  Fruit 
Branch,  F&V,  AMS,  USDA,  Washington, 
D.C.  20250,  telephone  202-447-5975. 

The  committee  met  again  publicly  on 
December  1, 1981  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
navels  deemed  advisable  to  be  handled 
during  the  speciHed  week.  The 
committee  reports  the  demand  for  navel 
oranges  is  good. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Registn 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
policy  of  the  act  to  make  this  regulatory 
provision  effective  as  specified,  and 
handlers  have  been  apprised  of  such 
provisions  and  the  effective  time. 

Forms  required  for  operation  under 
this  part  are  subject  to  clearance  by  the 
Office  of  Management  and  Budget  and 
are  in  the  process  of  review. 

1.  Section  907.830  is  added  as  follows: 
§  907.830  Navel  Orange  Regulation  530. 

The  quantities  of  navel  oranges  grown 
in  Arizona  and  California  which  may  be 
handled  during  the  period  December  4, 
1981,  through  December  10, 1981.  are 
established  as  follows: 

(a)  District  1: 1,365,000  cartons: 

(b)  District  2:  Unlimited  cartons: 

(c)  District  3: 135,000  cartons: 

(d)  District  4:  Unlimited  cartons. 

(Secs.  1-19.  48  Stat.  31.  as  amended:  7  U.S.C. 
601-674) 


Dated:  December  2. 1981. 

CharleB  C  Brader, 

Director,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 

[FR  Ddc.  81-34948  Filed  12-2-Sl :  11  ;3B  «m| 
BRXMG  CODE 


7  CFR  Part  928 

(Papaya  Reg.  11,  Arndt  2] 

Papayas  Grown  in  Hawaii;  Termination 
of  Grade  and  Size  Requirements 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  amendment  terminates 
mandatory  minimum  grade  and  size 
requirements  for  shipments  of  fresh 
Hawaiian  papayas.  Changes  in  the 
handling  requirements  of  California  and 
Japan  have  altered  the  supply  and 
demand  factors  upon  which  these  grade 
and  size  requirements  are  based.  This 
action  recognizes  the  current  and 
prospective  marketing  situation  for 
Hawaiian  papayas. 

EFFECTIVE  DATE:  November  29. 1981. 

FOR  FURTHER  INFORMATION  CONTACT 

William  J.  Doyle,  Acting  Chief,  Fruit 
Branch,  FflcV,  AMS,  USDA,  Washington. 
D.C.  20250,  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  has  been  reviewed  under 
Secretary’s  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  “non-major”  rule.  William 
T.  Manley,  Deputy  Adiministrator, 
Agricultural  Marketing  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  would  not  measurably  affect 
costs  for  the  directly  regulated  handlers. 

This  amendment  is  issued  under  the 
marketing  agreement  and  Order  No.  928 
(7  CFR  Part  928)  regulating  the  handling 
of  papayas  grown  in  Hawaii.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C  601- 
674).  This  action  is  based  upon  the 
recommendations  and  information 
submitted  by  the  Papaya  Administrative 
Committee  and  upon  other  information. 
It  is  hereby  found  that  this  action  will 
tend  to  effectuate  the  declared  policy  of 
the  act. 
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The  Papaya  Administrative 
Committee  (PAC)  at  its  meeting  on 
September  24, 1981,  unanimously 
recommended  grade  and  size 
requirements  for  shipments  of  fresh 
papayas  during  the  period  November  1- 
December  31. 1981.  Papaya  Regulation 
11  was  published  in  the  Federal  Register 
on  October  20, 1981  (46  FR  51368). 
Amendment  1  to  Papaya  Regulation  11 
was  published  in  the  Federd  Register  on 
November  5, 1981  (46  FR  54920)  which 
changed  the  effective  date  for  minimum 
grade  and  size  requirements  from 
November  1-J)ecember  31, 1981,  to 
November  29-December  31, 1981. 

The  minimum  grade  and  size 
requirements  recommended  by  the  PAC 
were  based  upon  a  market  which 
included  California  and  Japan.  The 
California  Occupational  Safety  and 
Health  Administration  put  into  effect  a 
new  standard  concerning  the  handling 
of  commodities  that  have  been  treated 
with  ethylene  dibromide  (EDB).  As  a 
result,  it  is  not  likely  that  Hawaiian 
papayas  will  be  marketed  in  the  State. 

In  addition,  Japan  has  adopted 
regulations  similar  to  the  new  California 
standard  and  thus  that  market  is  not  an 
outlet.  Since  these  major  markets  are 
not  available,  papaya  shipments  are 
being  diverted  to  oAer  markets.  The 
committee  met  on  November  20, 1981,  to 
review  crop  conditions  and  consider 
recommendations  for  modification  or 
termination  of  quality  requirements  for 
papayas.  The  committee  concluded  that 
the  remaining  supplies  of  papayas  for 
fresh  shipment  are  satisfactory  and  of  a 
quality  consistent  with  demand  and 
recommended  termination  of  grade  and 
size  requirements  under  Papaya 
Regulation  11,  which  would  have 
become  effective  November  29, 1981. 

It  is  found  that  it  is  impracticable  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  public 
rulemaking,  and  postpone  the  effective 
date  of  this  amendment  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553)  in  that  the  time 
intervening  between  the  date  when 
information  upon  which  this  amendment 
is  based  became  available  and  the  time 
when  this  amendment  must  become 
effective  in  order  to  effectuate  the 
declared  policy  of  the  act  is  insufficient. 
This  amendment  relieves  restrictions  on 
the  handling  of  papayas.  It  is  necessary 
to  effectuate  the  declared  purposes  of 
the  act  to  make  this  regulatory  provision 
effective  as  speciffed,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

Information  collection  requirements 
(reporting  or  recordkeeping)  under  this 
part  are  subject  to  clearance  by  the 


Office  of  Management  and  Budget  and 
are  in  the  process  of  review.  These 
information  requirements  shall  not 
become  effective  untU  such  time  as 
clearance  by  the  OMB  has  been 
obtained. 

PART  928— PAPAYAS  GROWN  IN 
HAWAII 

§928.311  [Removed] 

Accordingly.  §  928.311  (Papaya 
Regulation  11;  46  FR  51368, 54920)  is 
hereby  terminated  and  removed. 

(Secs.  1-19, 48  Stat.  31,  as  amended;  (7  U.S.C. 
601-674)) 

Dated:  November  27, 1981. 

D.  S.  Kuryloski, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

|FK  Doc.  81-34736  Filed  l^-^.al:  8:45  am| 
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7  CFR  Part  989 

Raisins  Produced  From  Grapes  Grown 
in  California;  Preliminary  Free  and 
Reserve  Percentages  for  the  1981-82 
Crop  Year 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  designates 
preliminary  marketing  percentages  for 
Natural  (sun-dried)  Seedless  and  Dipped 
Seedless  raisins  from  the  1981 
production.  The  estimated  1981 
production  of  such  raisins  is  in  excess  of 
domestic  and  Western  Hemisphere 
market  needs,  and  the  action  is  intended 
to  tailor  the  supply  to  these  needs. 
Excess  supplies  would  be  available 
primarily  for  export  to  approved 
countries  outside  the  Western 
Hemisphere. 

EFFECTIVE  DATES:  August  1, 1981, 
through  July  31, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  S.  Miller,  Chief,  Specialty  Crops 
Branch,  Fruit  and  Vegetable  Division. 
AMS.  U.S.  Department  of  Agriculture, 
Washington.  D.C.  20250  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  guidelines  implementing 
Executive  Order  12291  and  Secreteuy’s 
Memorandum  No.  1512-1  and  has  been 
classiffed  a  “non-major"  rule  under 
criteria  contained  therein. 

William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  would  result  in  only 


minimal  costs  being  incurred  by  the 
regulated  21  handlers. 

Information  collection  (reporting  and 
recordkeeping]  under  this  part  are 
subject  to  clearance  by  the  Office  of 
Management  and  Budget  and  are  in  the 
process  of  review.  These  information 
requirements  shall  not  become  effective 
until  such  OMB  clearance  has  been 
obtained. 

It  is  found  that  good  cause  exists  for 
not  postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553) 
because:  (1)  The  percentages  designated 
herein  for  the  1981-82  crop  year  apply  to 
all  Natural  (sun-dried)  Seedless  and 
Dipped  Seedless  raisins  acquired  by 
handlers  during  that  crop  year,  (2) 
handlers  will  be  marketing  these  1981 
crop  raisins  soun,  and  must  know  what 
free  and  reserve  percentages  will  be 
applicable  to  make  marketing  plans:  (3) 
handlers  are  aware  of  this  action  as 
recommended  by  the  Committee  and 
require  no  additional  time  to  comply; 
and  (4)  no  useful  purpose  would  be 
served  by  delaying  this  action. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  October  27, 1981 
(46  FR  52377).  In  that  notice  interested 
persons  were  given  the  opportunity  to 
submit  comments  until  November  12, 
1981.  None  was  received. 

The  rule  pertains  to  designating 
preliminary  free  tonnage  percentages  for 
Natural  (sun-dried)  Seedless  and  Dipped 
Seedless  raisins  of  71  percent  for  the 
1981-82  crop  year.  Also,  designated  for 
that  crop  year  are  preliminary  reserve 
tonnage  percentages  for  these  raisins  of 
29  percent.  The  1981-82  crop  year  began 
August  1. 1981. 

These  designations  are  pursuant  to 
§  989.55  of  the  marketing  agreement  and 
Order  No.  989,  both  as  amended  (7  CFR 
Part  989),  regulating  the  handling  of 
raisins  produced  from  grapes  grown  in 
California,  hereinafter  referred  to 
collectively  as  the  “order”.  The  order  is 
effective  imder  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  The 
marketing  percentages  were 
recommended  under  §  989.54(b)  by  the 
Raisin  Administrative  Committee, 
established  under  the  order  as  the 
agency  to  work  with  USDA  in 
administering  its  terms  and  provisions. 

Under  §  989.54(b)  of  the  order,  the 
Committee  is  required  to  recommend  on 
or  before  October  5,  a  preliminary  free 
tonnage  percentage  for  any  varietal  type 
of  raisin  for  which  a  6*00  tonnage  has 
been  computed.  If  the  Committee 
determines  that  the  field  price  is  firmly 
established  for  a  particular  varietal 
type,  the  Committee  is  required  to 
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recommend  a  preliminary  free  tonnage 
percentage  which  when  applied  to  the 
estimated  production  of  that  varietal 
type,  would  release  85  percent  of  the 
computed  free  tonnage  for  that  varietal 
type.  In  accordance  with  §  989.54(a),  the 
Committee  computed  bee  tonnages  for 
Natural  (sun-dried)  Seedless  and  Dipped 
Seedless  raisins  of  180,430  natiu'al 
condition  tons  and  6,691  natural 
condition  tons,  respectively.  The  Held 
price  for  each  of  these  varietal  types  has 
been  firmly  established  and  the  1981 
production  of  Natural  (sun-dried) 
Seedless  and  Dipped  Seedless  raisins  is 
estimated  to  be  215,000  natural 
condition  tons  and  8,000  natural 
condition  tons,  respectively. 

Eighty-five  percent  of  the  free  tonnage 
quantity  (180,430  tons)  for  Natural  (sun- 
dried)  ^edless  raisins  would  be  153,366 
tons.  Dividing  this  by  the  estimated 
production  (215,000  tons]  results  in  a 
preliminary  free  tonnage  percentage  of 
71  percent.  Eighty-five  percent  of  the 
free  tonnage  quantity  (6,691  tons)  for 
Dipped  Seedless  raisins  would  be  5,687 
tons.  Dividing  5,687  tons  by  the 
estimated  production  (8,000  tons)  results 
in  a  preliminmy  free  tonnage  percentage 
of  71  percent 

Section  989.54(b)  also  provides  that 
any  difference  between  the  preliminary 
or  final  free  toimage  percentage  and  100 
percent  should  be  the  reserve 
percentage.  Thus,  the  preliminary 
reserve  percentage  for  Natural  (sun- 
dried)  Seedless  and  Dipped  Seedless 
raisins  would  be  29  percent. 

The  preliminary  free  tonnage 
percentages  would  make  153,366  tons  of 
the  estimated  1981  production  of  Natmal 
(sun-dried)  Seedless  raisins,  and  5,687 
tons  of  the  Dipped  Seedless  raisin 
production  available  for  immediate  sale 
in  any  marketing  chaimel.  No  later  than 
February  15,  the  Committee  is  required 
to  recommend  free  tonnage  percentages 
which  when  applied  to  the  final 
production  estimate  will  tend  to  release 
the  full  free  tonnage  for  those  varietal 
types.  By  then,  the  Committee  will  have 
more  accurate  estimates  of  the  1981 
raisin  production. 

After  consideration  of  all  relevant 
matter  presented  including  that  in  the 
notice,  the  information  and 
recommendations  submitted  by  the 
Committee,  and  other  available 
information,  it  is  further  found  that  the 
designation  under  §  989.55  of  the 
preliminary  free  and  reserve 
percentages  for  Natural  (sun-dried) 
Seedless  and  Dipped  Seecfless  raisins, 
set  forth  below,  will  tend  to  effectuate 
the  declared  policy  of  the  act. 


PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

Therefore,  §  989.235  is  added  to  read 
as  follows:  (The  following  section  will 
not  be  published  in  the  G^e  of  Federal 
Regulations]. 

§  989.235  Free  and  reserve  percentages 
for  the  1981-82  crop  year. 

The  preliminary  percentages  of 
standard  Natural  (sun-dried)  Seedless 
and  Dipped  Seedless  raisins  acquired  by 
handlers  during  the  crop  year  beginning 
August  1, 1981,  which  shall  be  free 
tonnage  and  reserve  tonnage, 
respectively,  are  designated  as  follows: 


i  Free 
!  percent- 
1  age 

Reserve 

percent- 

«ae 

Natural  (sun  dried)  Seedleas... 

71 

29 

71 

29 

(Secs.  1-19, 48  Stat.  31,  as  amended:  (7  U.S.C. 

601-674) 

Dated:  November  27, 1981. 

D.  S.  Kuryloski, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

|FV  Doc.  81-34735  Filed  8:45  iiin| 
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7  CFR  Part  1001 

(Docket  No.  AO-14-A58;  MRk  Order  No.  1] 

Milk  in  the  New  England  Marketing 
Area;  Order  Amending  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  action  changing  present 
provisions  of  the  New  England  milk 
order  is  based  on  industry  proposals 
which  were  considered  at  a  public 
hearing  held  in  September  1980.  The 
amendments  increase  the  total  amount 
of  transportation  allowance  on  milk 
moved  from  country  locations  to  city 
plants  in  order  to  reflect  more  nearly  the 
actual  costs  of  transportation.  Related 
amendments  permit  the  use  of  storage 
tanks  at  a  nonpricing  reload  point,  allow 
Class  I  classification  of  ending 
inventories  of  fluid  milk  products,  and 
increase  the  level  of  allowable 
diversions  of  producer  milk  to  nonpool 
plants.  The  procedure  for  applj'ing 
location  adjustments  to  shipments  from 
supply  plants  is  also  amended.  The 
amendments  are  necessary  to  reflect 
current  marketing  conditions  and  to 


assure  orderly  marketing  in  the  New 
England  area. 

EFFECTIVE  DATE:  The  order  provisions 
set  forth  herein  shall  become  effective 
January  1, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clayton  H.  Plumb.  Marketing  Specialist, 
Dairy  Division,  Agricultural  Marketing 
Smvice,  United  States  Department  of 
Agriculture,  Washington,  D.C  20250 
(202/447-6273). 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  August  11, 
1980;  published  August  14, 1980  (45  FR 
54066). 

Recommended  Decision:  Issued 
August  28, 1981;  published  September  2. 
1981  (46  FR  43980). 

Final  Decision;  Issued  November  5, 
1981;  published  November  12, 1981;  (46 
FR  55876). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
aforesaid  order  and  of  the  previously 
issued  amendments  thereto;  and  all  of 
the  said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S<C.  601  et  seq.),  and  the  apphcable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CTO 
Part  900),  a  public  hearing  was  held 
upon  certain  propKised  amendments  to 
the  tentative  ma^eting  agreement  and 
to  the  order  regulating  the  handling  of 
milk  in  the  New  England  marketing 
area. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feed, 
and  other  economic  conditions  which 
affect  market  supjrfy  and  demand  for 
milk  in  the  said  marketing  area,  and  the 
minimum  prices  specified  in  die  order 
are  such  prices  as  will  reflect  the 
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aforesaid  factors,  insure  a  sufHcient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(3)  The  said  order  as  hereby  amended, 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Additional  findings.  It  is  necessary 
in  the  public  interest  to  make  this  order 
amending  the  order  effective  not  later 
than  January  1, 1982.  Any  delay  beyond 
that  date  would  tend  to  disrupt  the 
orderly  marketing  of  milk  in  the 
marketing  area. 

The  provisions  of  this  order  are 
known  to  handlers.  The  recommended 
decision  of  the  Acting  Administrator, 
was  issued  August  28, 1981,  and  the 
decision  of  the  Deputy  Assistant 
Secretary  containing  all  amendment 
provisions  of  this  order  was  issued 
November  5, 1981.  The  changes  effected 
by  this  order  will  not  require  extensive 
preparation  of  substantial  alteration  in 
method  of  operation  for  handlers.  In 
view  of  the  foregoing,  it  is  hereby  found 
and  determined  that  good  cause  exists 
for  making  this  order  amending  the 
order  effective  January  1, 1982,  and  that 
it  would  be  contrary  to  the  public 
interest  to  delay  the  effective  date  of 
this  amendment  for  30  days  after  its 
publication  in  the  Federal  Register.  (Sec. 
553(dJ,  Administrative  Procedure  Act,  5 
U.S.C.  551-559J 

(cj  Determinations.  It  is  hereby 
determined  that: 

(IJ  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9]  of  the  Act)  of 
more  than  50  percent  of  the  milk  which 
is  maiiceted  within  marketing  area,  to 
sign  a  proposed  marketing  agreement, 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act; 

(2)  The  issuance  of  this  order, 
amending  the  order,  is  the  only  practical 
means  pursuant  to  the  declared  policy  of 
the  Act  of  advancing  the  interest  of 
producers  as  defined  in  the  order  as 
hereby  cunended;  and 

(3)  The  issuance  of  the  order 
amending  the  order  is  approved  or 
favored  by  at  least  two-thirds  of  the 
producers  who  during  the  determined 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  in  the 
marketing  area. 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  New  England 
marketing  area  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  aforesaid  order,  as 


amended,  and  as  hereby  further 
amended,  as  follows: 

PART  1001-4yULK  IN  THE  NEW 
ENGLAND  MARKETING  AREA;  ORDER 
AMENDING  ORDER 

1.  In  §  1001.4  paragraph  (bj  is  revised 
to  read  as  follows: 

§1001.4  Plant 
***** 

(b)  Bulk  reload  points  (separate 
premises  used  for  the  purpose  of 
transferring  bulk  milk  fi-om  one  tank 
truck  to  another  tank  truck  while  en 
route  from  dairy  farmers’  farms  to  a 
plant).  If  stationary  storage  tanks  are 
used  for  transferring  milk  at  the 
premises,  the  operator  of  the  facility 
shall  make  an  advance  written  request 
to  the  market  administrator  that  the 
facility  be  treated  as  a  reload  point; 
otherwise  it  shall  be  a  plant,  llie  cooling 
of  milk,  collection  or  testing  of  samples, 
and  washing  and  sanitizing  of  tank 
trucks  at  the  premises  shall  not 
disqualify  it  as  a  bulk  reload  point. 

2.  In  §  1001.15  paragraph  (c)  is  revised 
to  read  as  follows: 

§1001.15  Diverted  milk. 
***** 

(c)  Milk  moved,  as  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
from  dairy  farmers'  farms  to  nonpool 
plants  in  excess  of  35  percent  in  the 
months  of  September  through  November 
and  45  percent  in  other  months,  of  the 
total  quantity  of  producer  milk  received 
(including  diversions)  by  the  handler 
during  the  month  shall  not  be  diverted 
milk.  Such  milk,  and  any  other  milk 
reported  as  diverted  milk  that  fails  to 
meet  the  requirements  set  forth  in  this 
section,  shall  be  considered  as  having 
been  moved  directly  from  the  dairy 
farmers’  farms  to  the  plant  of  physical 
receipt,  and  if  that  plant  is  a  nonpool 
plant  the  milk  shall  be  excluded  from 
producer  milk.  If  the  handler  fmls  to 
designate  the  dairy  farmers  whose  milk 
is  to  be  so  excluded,  the  entire  quantity 
of  milk  that  the  handler  caused  to  be 
moved  from  dairy  farmers’  farms 
directly  to  nonpool  plants  during  the 
month  shall  be  excluded  fi'om  producer 
milk. 

3.  Section  1001.41  is  revised  to  read  as 
follows: 

§  1001.41  Classification  of  inventories. 

(a)  A  handler  who  operates  ^ool 
distributing  plant  may  claim  a  Qass  I 
classification  of  some  or  all  inventories 
of  fluid  milk  products  at  the  end  of  each 
month  pending  final  disposition  of  such 
fluid  milk  products. 

(b)  If  a  handler  does  not  claim  a  Class 
II  classification  of  any  fluid  milk 


products  received,  inventories  of  fluid 
milk  products  at  the  end  of  each  month 
shall  be  classified  as  Class  I  milk 
pending  final  disposition  of  such  fluid 
milk  products. 

4.  In  §  1001.47  paragraphs  (a),  (b)  and 
(c)  are  revised  to  read  as  follows: 

§  1 00 1 .47  Additional  assignments  to  Class 
I  and  Class  II  milk. 

(a)  Assign  to  Class  I  milk  bulk  fluid 
milk  products  received  from  other  pool 
plants,  unless  Class  II  utilization  was 
requested  by  the  transferee  and 
transferor  handlers. 

(b)  Assign  to  Class  I  milk  the  receipts 
of  producer  milk  that  have  not  been 
previously  assigned  pursuant  to 

§  1001.43(d)  and  receipts  of  milk  from 
cooperative  associations  in  their 
capacity  as  handlers  under  §  1001.9(d). 

(c)  Assign  to  class  I  milk  the  bulk  fluid 
milk  products  received  from  other  pool 
plants  that  have  not  been  previously 
assigned. 

***** 

§  1001.50  [Amended] 

5.  In  §  1001.50(a),  the  amount  “$2.42” 
is  changed  to  “$2.28”. 

6.  In  §  1001.52,  paragraph  (a)  is 
revised,  paragraphs  (b),  (c)  and  (d)  are 
removed,  and  paragraph  (g)  is  revised, 
as  follows: 

§  1001.52  Plant  location  adjustments. 
***** 

(a)  The  following  zones  are  defined 
for  the  purpose  of  determining  location 
adjustments: 

(1)  Zone  1  shall  include  the  State  of 
Rhode  Island  and  the  Massachusetts 
counties  of  Barnstable,  Bristol,  Dukes, 
Norfolk,  Plymouth  and  Suffolk,  and 
between  Boston  and  Massachusetts 
highway  route  number  128. 

(2)  Zone  2  shall  include  the 
Massachusetts  counties  of  Middlesex 
(only  that  portion  south  of 
Massachusetts  highway  route  number  2 
not  included  in  Zone  1)  and  Worcester 
(only  the  townships  of  Berlin, 
Blackstone,  Bolton,  Douglas,  Hopedale, 
Mendon,  Milford,  Millville, 
Northborough,  Northbridge, 
Southborough,  Sutton,  Upton,  Uxbridge, 
Westborough  and  that  portion  of 
Harvard  township  south  of 
Massachusetts  highway  route  number 
2). 

(3)  Zone  3  shall  include: 

(i)  The  Connecticut  counties  of 
Middlesex  (except  the  townships  of 
Cromwell,  Durham,  Haddam, 
Middlefield,  Middletown,  and  Portland), 
New  London,  Tolland  (except  the 
townships  of  Ellington  and  Somers),  and 
Windham. 
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(ii)  The  Massachusetts  county  of 
Worcester  (only  the  townships  of 
Auburn,  Boylston,  Charlton,  Clinton, 
Dudley,  Grafton,  Holden,  Lancaster, 
Leicester,  Millbury,  Oxford,  Paxton, 
Shrewsbury,  Southbridge,  Sterling, 
Webster,  West  Boylston,  and  Worcester 
City). 

(4)  Zone  5  shall  include: 

(i)  The  Connecticut  counties  of 
Fai^eld,  Hartford,  Litchfield,  Middlesex 
(only  the  townships  of  Cromwell, 
Durham,  Haddam,  MiddleHeld, 
Middletown  and  Portland),  New  Haven, 
and  Tolland  (only  the  townships  of 
Ellington  and  Somers). 

(ii)  The  Massachusetts  coimties  of 
Hampden  (only  the  townships  of 
Brimfield,  Holland,  Monson,  Palmer  and 
Wales),  Hampshire  (only  the  township 
of  Ware),  and  Worcester  (only  the 
townships  of  Brookfield,  East 
Brookfield,  Hardwick,  New  Braintree, 
North  Brookfield,  Oakham,  Spencer, 
Sturbridge  and  West  Brookfield). 

(5)  Zone  6  shall  include  the 
Massachusetts  counties  of  Hampden 
(except  the  townships  of  Brimfield, 
Holland,  Monson,  Palmer  and  Wales), 
and  Hampshire  (except  the  township  of 
Ware). 

(b)-^d)  [Reserved] 
***** 

(g)  The  location  adjustments  for  each 
plant  shall  be  the  amounts  shown  in  the 
following  table  for  the  zone  in  which  the 
plant  is  located: 


Location  Adjustments  for  Determination 
OF  Zone  Price 


Distance  to  Boston 
(miles) 

Plant  location 
zone 

Class  1  and  blended 
price  adjustments 
(cents  per 
hundredweight) 

1  to  to . 

1 

+72.0 

11  to  20 . 

2 

+69.5 

21  to  30 

3 

+67.0 

31  to  40 

4 

+64.5 

41  to  SO 

5 

+62.0 

51  to  60 

6 

+59.5 

61  to  70 

7 

+57.0 

71  to  80 

8 

+54.5 

81  to  90 

9 

+52.0 

91  to  100 

10 

+49.5 

101  to  110 

11 

+47.0 

111  to  120 

12 

+44.5 

121  to  130 

13 

+42.0 

131  to  140 

14 

+39.5 

141  to  150 

15 

+  15.0 

151  to  160 

16 

+  12.5 

161  to  170 

17 

+  10.0 

171  to  180 

18 

+7.5 

181  to  190 

19 

+5.0 

191  to  200 

20 

+2.5 

201  to  210 

21 

+0.0 

211  to  220 

22 

-2.5 

221  to  230 

23 

-5.0 

231  to  240 

24 

-7.5 

241  to  250 

25 

10.0 

251  and  over . 

.  *26 

V) 

■  Class  I  and  blanded  price  location  adjustments  applicable 
to  plants  located  in  subsequent  zones  shall  be  obtained  by 
extending  the  table  at  the  rate  of  2.5  cents  lor  each 
addition^  10  miles  except  that  in  no  event  shaH  the  Class  I 
or  blended  price  at  any  zone  be  less  dian  the  Class  II  price 
for  the  month. 

‘  Includes  26  and  over. 


7.  In  §  1001.53,  the  word  "and”  at  the 
end  of  paragraph  (f)  is  removed,  the 
period  at  the  end  of  paragraph  (g)  is 
changed  to  a  semicolon  followed  by  the 
word  “and”,  and  a  new  paragraph  (h)  is 
added  to  read  as  follows: 

§  1001.53  Determination  of  appiicabie 
zone  locations  for  pricing  purposes. 
***** 

(h)  For  purposes  of  computing  the 
value  of  fluid  milk  products  at  class 
prices,  any  fluid  milk  products  moved  in 
bulk  from  a  pool  plant  to  another  pool 
plant  at  which  a  higher  Class  I  price 
applies  and  which  is  classifled  as  Class 
I  milk  shall  be  priced  at  the  Class  I  price 
applicable  at  the  location  of  the  plant  to 
which  the  milk  was  moved  subject  to  a 
location  adjustment  credit  for  the 
transferee-plant  determined  by  the 
market  administrator  as  follows: 

(1)  After  the  assignments  pursuant  to 
§  1001.46  for  the  transferee-plant, 
multiply  the  remaining  pounds  of  Class  I 
skim  milk  by  110  percent  and  the 
remaining  pounds  of  Class  I  butterfat  by 
150  percent; 

(2)  Subtract  the  respective  poimds  of 
skim  milk  and  butterfat  in  bulk  fluid 
milk  products  physically  received  at  the 
plant  from  the  following  sources: 

(i)  Producers; 

(ii)  Cooperative  associations  in  their 
capacity  as  handlers  under  §  1001.9(d); 

(iii)  Receipts  of  diverted  milk  from 
pool  plants;  and 

(iv)  Receipts  (other  than  diverted 
milk)  from  pool  plants  at  which  the 
same  or  a  higher  Class  I  price  applies; 

(3)  Assign  any  pounds  remaining 
(which  are  not  in  excess  of  Class  I 
transfers)  to  skim  milk  and  butterfat  in 
bulk  receipts  of  fluid  milk  products 
(except  diverted  milk)  from  other  pool 
plants  at  which  a  lower  Class  I  price 
applies  in  sequence  according  to  the 
zone  location  of  the  plants,  beginning 
with  the  plant  in  the  lowest  numbered 
zone;  and 

(4)  Multiply  the  hundredweight 
computed  for  each  transferor-plant  in 
paragraph  (h)(3)  of  this  section  by  the 
difference  in  the  Class  1  prices 
applicable  at  the  transferee-plant  and 
transferor-plant  and  total  such  amounts. 

8.  In  §  1001.60  paragraphs  (a)  (1)  and 
(3),  and  (i)  are  revised  to  read  as 
follows: 

§  1001.60  Computation  of  value  of  fluid 
milk  products  at  class  prices. 
***** 

(a)  *  *  * 

(1)  Producer  milk  assigned  under 
§§  lQ01.43(d)  pnd  1001.47(b)  except  that 
for  any  cooperative  association  in  its 
capacity  as  a  handler  under  §  1001.9(d) 
the  quantity  of  producer  milk  shall  be 


reduced  by  the  total  quantity  of  milk 
moved  to  pool  plants  during  the  month, 
to  the  limit  of  the  quantity  of  producer 
milk; 

(2)*  *  * 

(3)  Milk  received  at  a  pool  plant  from 
a  cooperative  association  in  its  capacity 
as  a  handler  under  §  1001.9(d)  and 
assigned  under  §  1001.47(b). 
***** 

(i)  Add  together  the  amounts  obtained 
under  paragraphs  (a)  through  (d)  of  this 
section,  subtract  therefrom  the  sum  of 
the  amounts  obtained  under  paragraphs 
(e)  through  (h)  of  this  section,  and 
subtract  the  amoimt  of  the  location 
adjustment  credit  computed  pursuant  to 
§  1001.53(h). 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Eflecdve  date:  January  1, 1982. 

Signed  at  Washington,  D.C.  on:  November 
24, 1981. 

C  W.  McMillan, 

Assistant  Secretary,  Marketing  and 
Inspection  Services. 

|FR  Ooc.  81-34734  Filed  12-2-81;  8:45  am] 

BiUJNG  CODE  3410-02-M 


AgricuRural  Marketing  Service 

Food  Safety  and  Quality  Service 

7  CFR  Part  2856 

[Docket  No.  80-025F] 

Revision  of  Shell  Egg  Standards  and 
Grades;  Correction 

agency:  Agricultural  Marketing 
Service,*  USDA. 

ACTION:  Final  rule;  correction. 

summary:  This  document  corrects 
amendatory  language  contained  in  a 
final  rule  implementing  changes  to  shell 
egg  standards  and  grades  which  was 
published  August  4, 1981,  (46  FR  39566). 
This  action  is  necessary  to  clarify  the 
amendatory  language  so  that  it  is  clearly 
understood  that  the  table  and  note  in  the 
affected  section  is  not  deleted  or 
changed.  This  change  is  editorial  in 
nature  and  is  not  substantive. 

FOR  FURTHER  INFORMATION  CONTACT: 

D.  M.  Holbrook,  (202)  447-3506. 

Accordingly,  in  FR  Doc.  81-22537 
published  on  August  4, 1981,  at  46  FR 
39573,  the  amendatory  language  in  item 
number  22,  in  the  first  column  is 
corrected  to  read: 


'  The  Commodity  Services  program  of  the  Food 
Safety  and  Quality  Service,  USDA.  was  transferred 
to  the  Agricultural  Marketing  Service,  USDA  by 
USDA  Secretary's  Memorandum.  1000-1.  issued 
June  17. 1981.  A  notice  detailing  the  Agency's 
reorganization  is  being  drafted  for  later  publication. 
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“22.  In  §  2856.228,  the  text  of  (a)  is 
revised  to  read  as  set  forth  below.  The 
note  and  table  which  follow  the 
paragraph  continue  in  effect.” 

(Agricultural  Marketing  Act  of  1946,  sec.  205, 

60  Stat.  1090,  as  amended;  (7  U.S.C.  1624]) 

Done  at  Washington,  D.C.,  on  November 

25. 1981. 

William  T.  Manley, 

Deputy  Administrator,  Marketing  Program 
Operations. 

(FR  Doc.  m-34737  Rled  lZ-2-81: 0:45  am) 

BILLING  CODE  341(MI2-M 

FEDERAL  RESERVE  SYSTEM 
12CFR  Part  226 
(Reg.  Z;  TIL-1] 

Truth  in  Lending;  Official  Staff 
Commentary:  Revision 

agency:  Federal  Reserve  System. 
action:  Revision  to  official  staff 
commentary  to  Regulation  Z. 

summary:  On  October  9, 1981  (46  FR 
50288),  the  Board's  staff  published  a 
final  official  staff  commentary  to 
Regulation  Z,  as  revised  effective  April 

1. 1981.  One  paragraph  of  the 
commentary  discussed  the  treatment  of 
origination  fees  in  certain  student  loans 
and  provided  an  exception  to  the  annual 
percentage  rate  disclosure  for  such  fees. 
The  staff  is  now  revising  that  position  to 
state  that  until  August  1, 1982,  the 
origination  fee  in  such  student  loans 
need  not  be  reflected  in  any  of  the  Truth 
in  Lending  disclosures.  Because  of  the 
need  for  prompt  action,  the  revision  is 
being  adopted  in  final  form  immediately. 
EFFECTIVE  DATE:  December  4, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 
Claudia  J.  Yams  or  Rugenia  Silver,  Staff 
Attorneys,  Division  of  Consumer  and 
Community  Affairs,  Board  of  Governors 
of  the  Federal  Reserve  System, 
Washington,  D.C.  20551  (202-452-3667). 
SUPPLEMENTARY  INFORMATION*.  (1)  An 
August  13, 1981  amendment  to  the 
Higher  Education  Act  of  1965  (Pub.  L. 
97-35,  536(a)(4))  permits  lenders  to 
charge  an  origination  fee  of  up  to  5%  on 
certain  guaranteed  student  loans.  The 
amendment  provides  that  for  loans 
made  before  August  1, 1982,  the 
disclosure  of  origination  fees  "need  not 
meet  the  requirements  of  Truth  in 
Lending"  and  “shall  not  be  taken  into 
accoimt  in  calculating  and  disclosing  the 
annual  percentage  rate.” 

After  reviewing  the  legislative  history, 
the  staff  included  an  interpretation  of 
the  amendment  in  the  official  staff 
commentary  to  Regulation  Z  (TIL-1). 
Comment  17(i)-4  provided  that  these 


origination  fees  should  be  excluded  from 
the  annual  percentage  rate,  but  required 
that  all  other  Tmth  in  Lending 
disclosures  must  account  for  the  fees. 
Examples  of  such  other  disclosures 
include  the  prepaid  finance  charge  and 
the  amount  financed. 

After  publication  of  the  commentary, 
the  Chairmen  and  Ranking  Minority 
Members  of  the  Subcommittee  on 
Education,  Arts  and  Humanities  of  the 
Senate  Committee  on  Labor  and  Human 
Relations  and  the  Subcommittee  on 
Postsecondary  Education  of  the  House 
Committee  on  Education  and  Labor 
wrote  to  the  Board  regarding  this  matter. 
They  stated  that  the  congressional 
intent  was  to  exclude  the  origination  fee 
from  Truth  in  Lending  for  all  purposes 
and  urged  that  the  commentary  be 
revised  to  reflect  that  intent,  particularly 
to  avoid  any  disruption  to  the  student 
loan  program. 

The  staff  is  now  revising  Conunent 
17(i)-4  to  state  that  for  loans  made 
before  August  1, 1982,  the  origination  fee 
shall  not  be  considered  in  calculating 
and  disclosing  the  annual  percentage 
rate  and  need  not  be  taken  into  account 
for  purposes  of  any  other  Truth  in 
Lending  calculations  and  disclosures. 
While  this  revision  does  not  alter  the 
commentary's  previous  treatment  of  the 
annual  percentage  rate,  it  now  permits 
the  creditor  either  to  reflect  the 
origination  fee  in  the  other  disclosures 
or  to  disregard  the  fees  altogether  for 
purposes  of  Truth  in  Lending. 

The  revised  position  applies  to 
student  loans  made  under  both  previous 
Regulation  Z  and  revised  Regulation  Z. 

The  Truth  in  Lending  effects  of 
revised  Comment  17(i)-4  are  set  forth 
below.  These  examples  contrast  the 
disclosures  as  they  may  be  made  for  an 
interim  student  loan  pursuant  to  the 
amendment  to  the  Higher  Education  Act 
until  August  1, 1982,  with  the  way  the 
disclosures  would  be  made  without  that 
amendment  An  interim  student  loan  as 
defined  in  the  commentary  is  an 
extension  of  credit  for  educational 
purposes  where  the  repayment  amount 
and  schedule  are  not  Imown  at  the  time 
the  credit  is  advanced.  Both  examples 
are  based  on  a  typical  student  loan  of 
this  type  involving  a  single  advance  of 
$2,000  for  18  months,  with  a  5% 
origination  fee  and  a  1%  guarantee 
insurance  fee.  These  examples  assume 
that  the  only  Hnance  charge  for  the 
repayment  period  is  9%  simple  interest 
•  Before  August  1, 1982,  the  Truth  in 
Lending  disclosures  may  reflect  an 
amount  financed  of  $1,980,  a  prepaid 
finance  charge  of  $20  (attributable  only 
to  the  guarantee  fee),  an  annual 
percentage  rate  of  .67%  for  the  interim 


period,  and  an  annual  percentage  rate  of 
9%  for  the  repayment  period. 

•  Beginning  on  August  1, 1982,  the 
Truth  in  Lending  disclosures  will  reflect 
an  amount  financed  of  $1,880,  a  prepaid 
finance  charge  of  $120  ($100  attributable 
to  the  origination  fee  and  $20 
attributable  to  the  guarantee  fee),  an 
annual  percentage  rate  of  4.20%  for  the 
interim  period,  and  an  annual 
percentage  rate  of  9%  for  the  repayment 
period. 

The  staff  is  adopting  this  revision  in 
final  form  rather  than  inviting  public 
comment  on  it  Immediate  resolution  of 
this  issue  is  essential  to  avoid  disruption 
to  guaremteed  student  loan  programs, 
and  the  delay  required  for  a  comment 
period  would  be  contrary  to  the  public 
interest. 

(2)  Pursuant  to  15  U.S.C.  1640(f),  the 
staff  is  amending  TIL-1  by  revising 
Comment  17(i)-4  to  read  as  follows: 

Section}  226.17 — General  Disclosure 
Requirements  *  *  * 

17(i)  Interim  student  credit 
extensions.  *  *  * 

4.  Origination  fee  disclosure.  Pub.  L. 
97-35  (August  13, 1981)  amended  the 
Higher  Education  Act  of  1965  to  permit 
lenders  to  charge  up  to  a  5%  origination 
fee  on  certain  student  credit  extensions, 
such  as  federally-insured  student  loans. 
On  such  credit  extended  before  August 
1, 1982,  creditors  are  not  to  take  those 
fees  into  account  in  calculating  and 
disclosing  the  annual  percentage  rate. 
Moreover,  the  origination  fee  need  not 
be  taken  into  account  for  purposes  of 
any  other  Truth  in  Lending  calculations 
and  disclosures  (for  example,  amount 
financed,  prepaid  finance  charge,  and 
prepayment  disclosures)  on  such  credit 
extended  before  August  1, 1982. 
*«*•** 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  27, 1981. 

William  W.  Wiles, 

Secretary  of  the  Board. 

IFR  Doc.  81-34648  Filed  12-2-81:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  81-CE-4-AD;  Arndt.  39-4273] 

Airworthiness  Directives;  Beech 
Models  99, 99A,  A99A.  A99  and  B99 
Airplanes 

Note. — ^This  document  originally  appeared 
in  the  Federal  Register  for  Tuesday, 
December  1, 1981.  It  is  reprinted  in  this  issue 
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to  meet  requirements  for  publication  on  the 
Monday — ^Thursday  schedule  assigned  to  the 
Federal  Aviation  Administration. 

AGENCY:  Federal  Aviation 
Administration  {FAA),  DOT. 

ACTION:  Extension  of  effective  date  of 
final  rule. 

SUMMARY:  This  amendment  extends  the 
effective  date  of  Amendment  39-4235  (46 
FR  51734-51736)  Airworthiness  Directive 
(AD)  81-18-08  which  concerns  revised 
operating  limitations  in  the  FAA 
Approved  Airplane  Flight  Manual 
(AAFM)  for  Beech  Models  99, 99A, 

A99A,  A99  and  B99  airplanes.  The  AD’s 
extended  effective  date  provides 
approximately  60  days  beyond  the 
effective  date  of  the  FAA  Master 
Minimum  Equipment  List  (MMEL)  to  be 
issued  on  these  Beach  Model  99 
airplanes  for  the  accommodation  of 
affected  operators  to  develop  and 
process  Minimum  Equipment  Lists 
(MELs)  with  their  local  FAA  office  to 
this  latest  issue  of  the  Beech  99  series 
MMEL.  This  reissued  MMEL  will  be 
available  after  the  Central  Region’s  next 
meeting  of  the  Flight  Operations 
Evaluation  Board  (FOES)  meeting 
scheduled  for  December  1981. 
date:  Extends  effective  date  of 
Amendment  39-4235,  AD  81-18-08  to 
February  16, 1982. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

issued  an  airworthiness  directive. 
Amendment  39-4196,  AD  81-18-08,  on 
August  17, 1981,  effective  October  3, 

1981,  and  revised  the  AD  by 
Amendment  39-4235  (46  FR  51734-51736) 
effective  December  2, 1981,  applicable  to 
Beech  Models  99, 99A,  A99A,  A99  and 
B99  airplanes.  The  AD,  as  amended, 
requires  the  deletion  of  the  Minimum 
Equipment  List  (MEL)  and  Configuration 
Deviation  List  (CDL)  from  the  FAA 
Approved  Airplane  Flight  Manual 
(AAFM)  and  the  insertion  therein  of  a 
new  document  entitled  Kinds  of 
Operations  Equipment  List  (KOEL)  in 
the  Limitations  Section  of  the  AA]^  for 
these  Beech  Model  99  airplanes.  This 
action  was  taken  pursuant  to  a  notice  of 
proposed  rulemaking  and  is  necessary 
to  preclude  unsafe  operation  of  the 
airplanes  with  certain  inoperative 
equipment.  Consistent  and  in 
accordance  with  the  AD,  the  FAA  was 
to  issue  a  new  MMEL  on  these  Beech 
Model  99  airplanes  to  be  used  as  a  guide 
by  operators  of  these  airplanes  in 
updating  their  MELs  or  develop  new 
MELs  to  the  new  MMEL  Issuance  of  the 
new  MMEL  has  been  unduly  delayed 
due  to  varioes  reasons.  Since  the  new 
MMEL  will  not  be  issued  prior  to  the 
,  Amendment  39-4235  effective  date  of 
December  2, 1981,  there  will  not  be 


sufficient  time  to  allow  operators  to 
adjust  their  MELs  or  develop  new  MELs 
to  the  new  MMEL.  Accordingly,  the  FAA 
has  determined  there  is  a  need  to  extend 
the  AD  effective  date  beyond  the 
projected  new  MMEL  issue  date  to  be 
established  at  the  December  meeting  of 
the  Beech  99  FOEB.  Therefore,  the  FAA 
believes  that  it  is  in  the  public  interest 
to  extend  the  effective  date  of 
Amendment  39-4235  until  February  16, 
1982.  This  should  allow  affected 
operators  and  their  local  FAA  offices 
ample  time  to  develop  and  process 
MELs  on  these  Beech  Model  99 
airplanes  to  the  above  new  MMEL 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  A.  Cormaci,  Aerospace  Engineer, 
FAA,  Airworthiness  Standards  Program, 
Room  1639,  601  East  12th  Street,  Kansas 
City,  Missouri  64106,  Telephone  (816) 
374-6942. 

PART  39— AIRWORTHINESS 
DIRECTIVES 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 

§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  amending  Amendment  39-4235,  AD 
81-18-08,  as  follows: 

This  amendment  extends  the  effective 
date  of  Amendment  39-4235,  AD  81-18- 
08  to  February  16, 1982. 

(Secs.  313(a],  601,  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a). 

1421  and  1423);  Sec.  6(c),  Department  of  _ 

Transportation  Act  (49  U.S.C.  1655(c);  14  CFR 
11.89)) 

Note. — Since  this  dociunent  involves  an 
extension  of  effective  date  of  a  regulation 
which  is  not  major,  the  FAA  has  determined 
that  it  is  not  major  under  Executive  Order 
12291,  or  significant  under  DOT  Regidatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979).  This  regulatory  action 
imposes  no  additional  burden  on  any 
persons,  and  the  anticipated  impact  is  so 
minimal  that  it  does  not  warrant  preparation 
of  a  regulatory  evaluation. 

Issued  in  Kansas  City,  Missouri,  on 
November  25, 1981. 

Murray  E.  Smith, 

Director,  Central  Region, 

|FR  Doc.  81-34456  Filed  11-30-81;  8:45  am| 

BILLING  CODE  4910-13-M 

14  CFR  Part  39 

[Docket  Na  81-NW-35-AD,  Arndt  39-4270] 

Airworthiness  Directives;  McDonneR 
Douglas  Model  DC-8  Series  Airplanes 

•  AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD) 
which  requires  inspection  of 
windshields  manufactured  by  Pittsburgh 
Plate  Glass  Industries  (PPG),  between 
November  1. 1978,  and  December  31, 

1980,  that  are  installed  on  McDonnell 
Douglas  Model  E)C-8  series  airplanes. 
Due  to  the  existence  of  unstable  anti-ice 
electrical  coatings  in  these  windshields, 
this  AD  is  needed  to  assure  that  proper 
heat  generation  is  available  for  bird 
impact  protection  and  anti-ice  functions. 
DATE:  Effective  date  January  4, 1982. 
Compliance  schedule  as  prescribed  in 
the  body  of  the  AD,  unless  already 
accomplished. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  fiem: 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director, 
Publications  and  Training,  Cl-750  (54- 
60).  This  information  also  may  be 
examined  at  FAA  Northwest  Mountain 
Region,  9010  East  Marginal  Way  South, 
Seattle,  Washington  98108,  or  4344 
Donald  Douglas  Drive,  Long  Beach. 
California  90808. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gilbert  L  Thompson,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130L  Federal  Aviation 
Administration,  Northwest  Mountain 
Region,  Los  Angeles  Area  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive,  Long  Beach,  California 
90808,  telephone  (213)  548-2833. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  adopt  a  new 
airworthiness  directive  to  require 
inspection  of  windshields  manufactured 
by  Pittsburgh  Plate  Glass  Industries 
(PPG),  between  November  1, 1978,  and 
December  31, 1980,  that  are  installed  on 
McDonnell  Douglas  Model  DC-8  series 
airplanes  was  published  in  the  Federal 
Register  (46  FR  35523;  July  9, 1981).  This 
proposal  was  prompted  by  the  events 
discussed  below: 

During  the  latter  part  of  1980,  an 
increase  in  the  number  of  DC-8/DC-9 
windshield  panels  being  returned  imder 
warranty  for  out  of  tolercmce  resistance 
coatings  was  investigated  by  the 
McDonnell  Douglas  Company.  This 
investigation  revealed  that  windshield 
panels  manufactiired  by  Pittsburgh  Plate 
Glass  Industries  (PPG)  between 
November  1, 1978  and  December  31, 
1980,  may  have  unstable  anti-ice 
diectrieal  ooetings  that  increase  in 
reeastanee  altar  iastallatioB.  This 
imrease  ia  reeistanca  bmj  prarent 
safficient  heat  generation  to  provide  ioe 
protection.  Further,  the  wind^elds’ 
structural  strength  may  be  reduced 
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below  that  required  for  bird  impact 
protection  if  adequate  windshield  heat 
is  not  available.  Investigation  has 
shown  that  new  windshield  anti-ice 
coatings  were  within  specifications  as 
measured  during  acceptance 
inspections,  but  that  the  coating's 
electrical  resistance  may  increase  after 
power  application.  Service  reports 
indicate  this  resistance  change  can  be 
measured  only  after  20  to  100  hours  of 
flight  operation.  The  rate  of  resistance 
increase  is  significantly  reduced  after 
200  flight  hours.  An  inspection  of  these 
windshields  is  necessary  to  assure  that 
windshield  heating  is  available  or  that 
certain  operational  procedures  are 
followed  when  it  is  not  available. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Seven 
comments  were  received  in  response  to 
the  Notice  of  Proposed  Rule  Making. 
Three  commenters  noted  an  erroneous 
reference  in  paragraph  A.2.c.(4)(f)  to 
manufacturer’s  date  codes  beginning 
with  November  1, 1979,  instead  of 
November  1, 1978.  The  Final  Rule 
reflects  the  correct  date  of  November  1, 
1978.  Also,  three  commenters 
recommended  that  the  words  following 
the  December  31, 1980,  date  be  deleted 
from  paragraph  A.2.c(4).(f]  because  the 
manufacturer’s  quality  assurance 
system  will  assure  that  the  windshields 
are  produced  within  the  required 
tolerance.  Considering,  in  addition,  that 
the  operator’s  maintenance  program 
should  provide  for  proper  maintenance 
practice  concerning  windshield 
tolerance  checks,  as  noted  in  the 
maintenance  manual,  the  FAA  agrees 
and  these  words  have  been  deleted. 

One  commenter  pointed  out  that  some 
DC-8  airplanes  have  a  five  tap 
transformer  installed.  Paragraph 
A.2.c.(2)(c)  has  been  revised  to  reflect 
this  configuration. 

One  commenter  noted  that  the  use  of 
the  statement  “resistance  must  *  *  in 
paragraphs  A.2.c.(l).(c)  and  A.2.c(l).(d] 
should  be  changed  to  “resistance  should 
*  *  I”  because  paragraph  A.2.c.(4).(c) 
provides  for  resistance  values  other  than 
the  range  indicated.  The  FAA  agrees 
and  the  final  rule  is  so  modified. 

One  commenter  questioned  the  need 
for  the  airspeed  limitation  placard  in 
light  of  the  FAR  91.70  requirement  that 
aircraft  operated  below  10,000  feet  mean 
sea  level  be  restricted  to  an  indicated 
airspeed  of  no  more  than  250  knots.  The 
FAA  has  determined  that  die  airspeed 
placards  are  appropriate,  since  many 
DC-8  airplanes  are  operated  over  water 
and  internationally  where  the  provisions 
of  FAR  91.70  do  not  apply.  In  addition, 
there  is  a  need  for  the  pilot  in  command, 
from  an  overall  operational  standpoint. 


to  be  aware  that  he  is  so  limited 
because  of  potential  bird  impact 
protection  degradation. 

One  commenter  feels  the  requirement 
for  50  hour  and  1500  hour  repetitive 
inspections  is  unnecessary  and 
inconsistent  with  the  initial  inspection 
requirement' of  the  proposed 
airworthiness  directive.  The  FAA  does 
not  agree.  The  initial  inspection  interval 
was  derived  and  based  upon  the  degree 
of  operation  hazard  associated  with  the 
potential  exposure  of  windshields 
whose  electrical  coatings  are  far  out  of 
tolerance.  Once  the  windshield  panels 
are  initially  inspected,  the  50  hour  and 
1500  hour  repetitive  inspection  intervals 
as  outlined  in  the  proposed  AD  are 
warranted  based  upon  known  unstable 
electrical  coating  characteristics. 

One  commenter  questioned  the 
necessity  of  referencing  the  lower  limit 
resistance  tolerance  since  the  proposed 
AD  is  concerned  with  resistance 
instabilities  which  increase  after 
installation.  Though  such  is  the  case,  the 
resistance  tolerance  intervals  referenced 
in  the  proposed  AD  are  those  reflected 
by  the  airplane  maintenance  manual  as 
established  by  the  airplane  type  design. 
Since  the  airplanes  involved  are 
maintained  in  a  manner  consistent  with 
good  maintenance  practice,  the  FAA 
sees  no  conflict  in  specifying  the 
complete  tolerance  band. 

One  commenter  felt  that  paragraphs 
A.2.c(4).(d)  and  A.2.c.(4).(e)  were 
unclear  in  tiieir  intent  to  require  that 
existing  Airplane  Flight  Manual 
procedures  be  followed  for  all  DC-8 
series  airplanes  when  windshield  heat  is 
inoperative.  Since  paragraph  A.2.c(4].(e] 
applies  to  all  DC-8  airplanes  regardless 
of  series,  the  wording  of  that  paragraph 
has  been  changed  to  more  clearly  reflect 
this  intent 

Finally,  one  commenter  requested  that 
the  phrase  “if  windshield  heat  is 
unavailable  for  ice  protection”  in 
paragraph  A.2.c.(4),(e)  be  clarified  by 
providing  appropriate  numerical 
limitations.  The  FAA  has  determined 
that  this  is  unnecessary  since 
paragraphs  A.2.c.(l),  A.2.c.(2},  and 
A.2.c.(4).(c)  provide  such  numerical 
limits;  and  companion  tolerance  limits 
for  proper  system  operation  are 
presently  reflected  in  the  airplane 
maintenance  manual 

After  careful  review  of  available  data, 
including  the  comments  above,  the  FAA 
has  determined  that  sufficient  evidence 
exists  in  the  public  interest  in  aviation 
safety  to  adopt  the  proposed  rule  with 
the  changes  previously  noted. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 


§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-8  series  airplanes 
certificated  in  all  categories.  Compliance 
required  within  six  months  from  the 
effective  date  of  this  AD,  unless  already 
accomplished.  To  assure  that  proper 
windshield  heat  generation  is  available 
for  bird  impact  protection  and  anti-ice 
functions,  on  aircraft  that  have  had  left, 
center,  or  right  windshield  panels 
replaced  since  November  1, 1978, 
accomplish  the  following: 

A.  Inspect  windshield  panels  to  determine 
manufacturer  and  year  of  manufacture. 
Windshield  panels  may  be  identified  by  the 
manufacturer’s  logo  “PPG”  or  “LOF’  in  large 
capital  letters  with  part  number  specification, 
and  serial  number  adjacent  to  logo.  These  are 
located  at  the  top  panel  on  the  left  and  right- 
hand  windshield  panels,  and  at  the  bottom  or 
top  of  the  center  windshield  panel. 

1.  Panels  manufactured  by  Libbey  Owens 
Ford  (LOF),  no  further  action  is  required. 

2.  Panels  manufactured  by  PPG: 

a.  Determine  the  year  of  manufacture, 
which  is  contained  in  the  serial  number. 

Serial  number  samples  are  shown  below: 

8- H-11-20-220-315  (first  digit  indicates 
year  of  manufacture,  1978;  third  digit 
indicates  month,  November). 

9- H-5-21-315-373  (first  digit  indicates  year 
of  manufacture,  1979;  third  digit  indicates 
month,  May). 

O-H-4-6-219-215  (first  digit  indicates  year 
of  manufacture,  1980;  third  digit  indicates 
month,  April). 

l-H-3-6-317-212  (first  digit  indicates  year 
of  manufacture,  1981;  third  digit  indicates 
month,  March). 

b.  Windshield  panels  with  an  October  1978 
or  prior  manufacturing  date  coded  or  January 
1981  or  subsequent  manufacturing  date 
coded,  no  further  action  is  required. 

c.  Aircraft  with  less  than  200  flight  hours 
on  replacement  panelfs),  accomplish  the 
following  resistance  check  of  Prc  November 
1, 1978,  through  December  31. 1980,  date 
coded  windshield  panels: 

(1)  DC-8-60  series  windshield  resistance 
check: 

(a)  Open  anti-ice  windshield  heat  right, 
center,  left,  and  right,  center,  left  anti-fog 
circuit  breakers  on  EPG  circuit  breaker  panel. 

(b)  Disconnect  windshield  electrical 
conductor  finm  receptacle  on  left,  right,  and 
center  windshield  panels. 

(c)  Using  an  ohmmeter  check  resistance 
between  Terminal  L  and  P  at  the  receptacle 
on  left  (ri^t)  windshield  panel  Resistance 
should  be  61.2-82.8  ohms. 

(d)  Using  an  ohmmeter  check  resistance 
between  Terminals  E  and  G  at  receptacle  on 
center  windshield  panel.  Resistance  should 
be  67.5-92.5  ohms. 

(e)  Reconnect  the  windshield  electrical 
conductor  to  receptacle  on  windshields  and 
close  the  power  system  circuit  breakers. 

(2)  DC-8-50  series  and  prior  windshield 
resistance  check: 
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(a)  Open  the  outer  pane  windshield  heat 
circuit  breakers  for  the  left,  right,  and  center 
windshields  on  the  heat,  vent,  and  ice 
protection  (AC  bus]  circuit  breaker  panel. 

(b)  Remove  access  door  No.  623  on  the  first 
ofhcer’s  console  and  electrical  power  center. 

(c)  Disconnect  the  conductor  connected  to 
transformer  Terminal  X.  Y,  or  Z  on  three  tap 
transformer  or  V,  W,  X,  Y  or  Z  on  five  tap 
transformer  of  windshield  to  be  tested. 

(d)  Using  an  ohmmeter,  check  resistance 
between  transformer  Terminal  1  and  the 
conductor  disconnected  from  the  transformer. 
Resistance  should  be  81.6  to  110.4  ohms  for 
left  (right)  windshield. 

(e)  Using  an  ohmmeter,  check  the 
resistance  between  transformer  Terminal  1 
and  the  conductor  disconnected  from  the 
transformer.  Resistance  should  be  96  to  130 
ohms  for  the  center  windshield. 

(f)  Reconnect  conductors  to  terminals. 

(3)  If  windshield  resistance  is: 

(a)  Within  tolerance  on  all  three  panels, 
aircraft  may  be  continued  in  service  and 
panels  must  be  respectively  inspected  at  50- 
hour  intervals  until  the  accumulation  of  200 
flight  hours. 

(b)  Within  tolerance  after  the  accumulation 
of  200  flight  hours,  no  further  action  is 
required. 

(4)  If  resistance  is  out  of  tolerance  on  one 
or  more  of  the  three  windshield  panels: 

(a)  For  DC-8-60  series  center  panel  out  of 
tolerance  install  the  following  placard  in  full 
view  of  pilot:  “Do  Not  Exceed  280  kts  IAS 
Below  10,000  Feet  Altitude.” 

(b)  For  DC-8-60  series  with  only  side 
panei(s}  out  of  tolerance,  install  the  following 
placard  in  full  view  of  the  pilot:  “Do  Not 
Exceed  285  kts  IAS  Below  10,000  Feet 
Altitude.” 

(c)  For  DC-8-60  series,  if  left  (right) 
windshield  panel(s)  resistance  is  82.9  to  130 
ohms  and/or  center  windshield  panel 
resistance  is  92.6  to  130  ohms,  fidl  anti-ice 
capability  is  available.  Panels  must  be 
repetitively  inspected  at  50-hour  intervals, 
until  the  accumulation  of  200  flight  hours,  to 
ascertain  that  the  resistance  remains  at  or 
below  130  ohms.  After  the  accumulation  of 
200  flight  hours,  the  repetitive  inspection 
interval  can  be  extended  to  1500  flight  hours. 

(d)  For  DC-8-50  series  and  prior  with 
resistance  out  of  tolerance  on  one  or  more  of 
the  three  windshield  panels,  install  the 
following  placard  in  full  view  of  the  pilot:  "Do 
Not  Exceed  245  kts  IAS  Below  10,000  Feet 
Altitude.” 

(e)  If  windshield  heat  is  unavailable  for  ice 
protection,  install  the  following  placard  in  full 
view  of  the  pilot:  “Windshield  Heat 
Inoperative.”  In  certain  cases,  the  rain 
removal  system  can  be  used  to  de-ice  or  anti¬ 
ice  windsUelds.  See  procedures  in  the 
airplane  Flight  Manual. 

(f)  The  above  restrictions  can  be  removed 
when  the  out-of-tolerance  panel(s)  is/are 
replaced  with  panel(s)  manufactured  by  LOF 
or  any  PPG  manufactured  panel(s)  with  a 
date  code  other  than  November  1. 1978, 
through  December  31, 1980. 

d.  For  November  1, 1978,  through  December 
31, 1980,  date  coded  windshield  panels  which 
have  over  200  flight  hours,  accomplish  the 
resistance  check  per  paragraph  c(l)  or  c(2),  as 
applicable. 


(1)  If  windshield  resistance  is  within 
tolerance  on  panels,  no  further  action  is 
required. 

(2)  If  resistance  is  out  of  tolerance  on  any 
of  the  three  panels,  accomplish  the 
instructions  as  outlined  under  paragraph  c(4). 

B.  Alternative  inspections,  repairs,  or  other 
action  to  be  accomplished  on  or  after  the 
effective  date  of  this  AD  which  provide  an 
equivalent  level  of  safety,  may  be  used  when 
approved  by  the  Chief,  Los  Angeles  Area 
Aircraft  Certification  Office,  FAA  Northwest 
Mountain  Region. 

Special  flight  permits  may  be  issued  in 
accordance  with  FAR  §  §  21.197  and 
21.199  to  operate  airplanes  to  a  base  for 
the  accomplishment  of  inspections  and/ 
or  modifications  required  by  this  AD. 

(Secs.  313(a],  601,  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a), 
1421,  and  1423);  Sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c));  and  14 
CFR  11.89) 

Note. — ^llie  FAA  has  determined  that  this 
document  involves  a  regulation  which  is  not 
considered  to  be  major  Executive  Order 
12291  or  significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979)  and  will  not  have  a 
significant  economic  efiect  on  a  substantial 
number  of  small  entities  imder  the  criteria  of 
the  Regulatory  Flexibility  Act,  since  it 
involves  few,  if  any,  such  entities.  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the  docket. 
A  copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption  “FOR 
FURTHER  INFORMATION  CONTACT." 

This  rule  is  a  final  order  of  the 
Administrator.  Under  section  1006(a)  of 
the  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  1486(a)),  it  is  subject 
to  review  by  the  courts  of  appeals  of  the 
United  States,  or  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia. 

Issued  in  Seattle.  Washington,  on 
November  20, 1981. 

Robert  O.  Brown, 

Acting  Director,  Northwest  Mountain  Region. 

|FR  Doc.  81-34470  Filed  12-2-61: 8:45  amj 

BILUNG  CODE  4S10-13-M 

14  CFR  Part  39 

[Docket  No.  81-NW-36-AD;  Arndt  39-4271] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD) 
which  requires  inspection  of 
windshields  manufactured  by  Pittsburgh 
Hate  Glass  Industries  (PPG),  between 
November  1, 1978,  and  December  31, 


1980,  that  are  installed  on  McDonnell 
Douglas  Model  DC-9  series  airplanes. 
Due  to  the  existence  of  unstable  anti-ice 
electrical  coatings  in  these  windshields, 
this  AD  is  needed  to  assure  that  proper 
heat  generation  is  available  for  bird 
impact  protection  and  anti-ice  functions. 
date:  Effective  date  January  4, 1982. 
Compliance  schedule  as  prescribed  in 
the  body  of  the  AD,  unless  already 
accomplished. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  fi'om: 
McDonnell  Dou^as  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director, 
Publications  and  Training,  Cl-750  (54- 
60).  This  information  also  may  be 
examined  at  FAA  Northwest  Mountain 
Region,  9010  East  Marginal  Way  South, 
Seattle,  Washington  98108,  or  the  Los 
Angeles  Area  Aircraft  Certification 
Office,  4344  Donald  Douglas  Drive,  Long 
Beach,  California  90808. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gilbert  L  Thompson,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130L,  Federal  Aviation 
Administration,  Northwest  Mountain 
Region,  Los  Angeles  Area  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive,  Long  Beach,  California 
90808,  telephone  (213)  548-2833. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  adopt  a  new 
airworthiness  directive  to  require 
inspection  of  windshields  manufactured 
by  Pittsburgh  Plate  Glass  Industries 
(PPG),  between  November  1, 1978,  and 
December  31, 1980,  that  are  installed  on 
McDonnell  Douglas  Model  DC-9  series 
airplanes  was  published  in  the  Federal 
Renter  (46  FR  34806;  dated  July  6, 

1981).  This  proposal  was  prompted  by 
the  events  discussed  below: 

Ehiring  the  latter  part  of  1980,  an 
increase  in  the  number  of  DC-8/DC-9 
windshields  being  returned  under 
warranty  for  out  of  tolerance  resistance 
coatings  was  investigated  by  the 
McDonnell  Douglas  Company.  This 
investigation  revealed  that  windshields 
manufactured  by  Pittsburgh  Plate  Glass 
Industries  (PPG)  between  November  1, 
1978  and  December  31, 1980,  may  have 
unstable  anti-ice  electrical  coatings  that 
increase  in  resistance  after  installation. 
This  increase  in  resistance  may  prevent 
sufficient  heat  generation  to  provide  for 
ice  protection.  Further,  the  windshield's 
structural  strength  may  be  reduced 
below  that  required  for  bird  impact 
protection  if  adequate  windshield  heat 
is  not  available.  Investigation  has 
shown  that  new  windsltield  anti-ice 
coatings  were  within  specifications  as 
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measured  during  acceptance 
inspections,  but  that  the  coating's 
electrical  resistance  may  increase  after 
power  application.  Service  reports 
indicate  this  resistance  change  can  be 
measured  only  after  20  to  100  hours  of 
flight  operation.  The  rate  of  resistance 
increase  is  signihcantly  reduced  after 
200  flight  hours.  An  inspection  of  these 
windshields  is  necessary  to  assure  that 
windshield  heating  is  available  or  that 
certain  operational  procedures  are 
followed  when  it  is  not  available. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Eight 
comments  were  received  in  response  to 
the  Notice  of  Proposed  Rule  Making 
(NPRM).  Three  commenters  noted  an 
erroneous  reference  in  paragraph 
A.2.c.6.d  to  manufacturer’s  date  codes 
beginning  with  November  1, 1979, 
instead  of  November  1, 1978.  The  Final 
Rule  reflects  the  correct  date  of 
November  1, 1978. 

Also,  one  commenter  recommended 
that  the  words  following  the  December 
31, 1980,  date  be  deleted  from  paragraph 
A.2.c.6.d.,  because  the  manufacturer’s 
quality  assurance  system  will  assure 
that  the  windshields  are  produced 
within  the  required  tolerance. 
Considering,  in  addition,  that  the 
operators’  maintenance  program  should 
provide  for  proper  maintenance  practice 
concerning  windshield  tolerance  checks 
as  noted  in  the  airplane  maintenance 
manual,  the  FAA  agrees  and  these 
words  have  been  deleted. 

Twa  commenters  felt  the  proposed 
amendment  was  imwarranted  based 
upon  prior  satisfactory  service 
experience.  The  FAA  does  not  agree. 
Service  experience  of  two  years  does 
not  moderate  the  known  degradation  of 
the  required  bird  impact  protection  and 
anti-ice  functions  which  result  from  the 
resistance  increase  in  the  electrical 
coating  of  the  windshield. 

Two  commenters  questioned  the  need 
for  the  airspeed  limitation  placard  in 
light  of  FAR  91.70  requirements  that 
aircraft  operated  below  10,000  feet  mean 
sea  level  are  restricted  to  an  indicated 
airspeed  of  no  more  than  250  knots.  The 
FAA  has  determined  that  the  airspeed 
placards  are  appropriate,  since  many 
DC-9  aircraft  are  operated  overwater 
and  internationally  where  the  provisions 
of  FAR  91.70  do  not  apply.  In  addition, 
there  is  a  need  for  the  pilot-in-command, 
from  an  overall  operational  standpoint, 
to  be  aware  that  he  is  so  limited 
because  of  potential  bird  impact 
protection  degradation. 

Two  oommentars  expressed  concern 
regarding  the  availability  of  replacement 
parts.  A  Tack  of  parts  could  ground 
aircraft  with  windshields  outside  the  130 


ohm  limit  during  the  winter  months.  The 
FAA  considered  this  possibility  when 
formulating  the  six  month  period  for 
initial  inspection  and  the  period  of  time 
involved  in  issuance  of  a  Notice  of 
Proposed  Rule  Making  and  subsequent 
Final  Rule.  At  the  manufacturer’s  rate  of 
production  of  new  windshields  the 
present  airline  inventory  was  to  be 
replaced  by  the  end  of  June  1981.  The 
FAA  has  determined,  considering  the 
percentage  of  suspect  windshields 
which  will  fall  outside  the  130  ohm  limit 
with  the  inspection  intervals  and 
windshield  availability,  that  sufficient 
flexibility  is  provided  so  that 
accomplishment  of  the  AD  within  the 
times  allowed  will  have  no  adverse 
effect  on  operations. 

One  commenter  requested  that 
McDonnell  Douglas  Service  Bulletin  56- 
12  be  approved  as  an  equivalent  method 
of  compliance  with  the  proposed  AD. 
Many  of  the  aspects  of  S/B  56-12  are 
identical  with  the  actions  proposed  in 
the  AD,  but  the  FAA  does  not  agree  with 
the  structure  of  the  compliance  times  as 
presented  in  S/B  56-12  so  it  cannot  be 
considered  an  equivalent  means  of 
compliance  in  toto. 

Finally,  one  commenter  feels  the 
requirement  for  50  hour  and  1,500  hour 
repetitive  inspections  is  uimecessary 
and  inconsistent  with  the  initial 
inspection  requirement  of  the  proposed 
airworthiness  directive.  The  FAA  does 
not  agree.  The  initial  inspection  interval 
was  arrived  at  based  upon  the  degree  of 
operational  hazard  associated  with  the 
potential  exposure  of  windshields 
whose  electrical  coatings  are  far  out  of 
tolerance.  Once  the  windshield  panels 
are  initially  inspected,  the  50  hour  and 
1,500  hour  repetitive  inspection 
intervals,  as  outlined  in  the  proposed 
AD,  are  warranted  based  upon  known 
unstable  electrical  coating 
characteristics. 

After  careful  review  of  all  available 
data,  including  the  comments  above,  the 
FAA  has  determined  that  suffrcient 
evidence  exists  in  the  public  interest  in 
aviation  safety  to  adopt  the  proposed 
rule  with  the  changes  previously  noted. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 

§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-9-10,  -20,  -90,  -40,  - 
50,  and  -80  series  airplanes,  hiduding  C- 
9A,  C-OB,  and  VC-9C  airplanes, 
certificated  in  all  categories.  Complianoe 
required  within  six  months  from  the 
effective  date  of  this  AD,  unless  already 


accomplished.  To  assure  that  proper 
windshield  heat  generation  is  available 
for  bird  impact  protection  and  anti-ice 
functions  on  aircraft  fuselage  numbers 
894  through  1021  and  on  aircraft  that 
have  had  left,  center,  or  right  windshield 
panels  replaced  since  November  1, 1978, 
accomplish  the  following: 

A.  Inspect  windshield  panels  to  determine 
manufacturer  and  year  of  manufacture. 
Windshield  panels  may  be  identified  by  the 
manufacturer’s  logo  “PPG”  or  “LOF’  in  large 
capital  letters  with  part  number, 
specification,  and  serial  number  adjacent  to 
logo.  These  are  located  at  the  top  of  the  panel 
on  the  left  and  right-hand  windshield  panels, 
and  at  the  bottom  or  top  of  the  center 
windshield  panel. 

1.  Panels  manufactured  by  Libbey  Owens 
Ford  (LOF),  no  further  action  is  required. 

2.  Panels  manufactured  by  PPG  Industries: 

a.  Determine  the  year  of  manufactiue, 
which  is  contained  in  the  serial  number. 

Serial  number  samples  are  shown  below: 

8- H-10-20-2^)-315  (first  digit  indicates 
year  of  manufacture,  1978;  third  digit 
indicates  month,  October). 

9- H-5-21-315-373  (first  digit  indicates  year 
of  manufacture,  1979;  third  digit  indicates 
month.  May). 

O-H-4-6-219-215  (first  digit  indicates  year 
of  manufacture,  1980;  third  digit  indicates 
month,  April). 

l-H-3-^17-212  (first  digit  indicates  year 
of  manufacture,  1981;  third  digit  indicates 
month,  March). 

b.  Windshield  panels  with  an  October  1978 
or  prior  manufacturing  date  coded,  or  January 
1981  or  subsequent  manufacturing  date 
coded,  no  further  action  is  required. 

c.  Aircraft  with  less  than  200  flight  hours 
since  new  or  on  aircraft  with  less  than  200 
flight  hours  on  replacement  panel(s), 
accomplish  the  following  heating  element 
resistance  check  on  PPG  November  1, 1978, 
through  December  31, 1980,  date  coded 
windshield  panels: 

(1)  Open  anti-ice  circuit  breaker  on  lower 
electrical  panel  center  for  windshield  to  be 
checked. 

(2)  Disconnect  electrical  connector  from 
windshield  panel  to  be  checked. 

(3)  Using  an  ohmmeter,  check  resistance 
between  Pins  L  and  P  at  receptacle  on  left 
(right)  windshield  panel.  Resistance  reading 
should  measure  61.2-82.8  ohms. 

(4)  Using  an  ohmmeter,  check  resistance 
between  Pins  E  and  G  at  receptacle  on  center 
windshield  panel.  Resistance  should  measure 
67.5-92.5  ohms. 

(5)  If  windshield  resistance  is; 

(a)  Within  tolerance  on  all  three  panels, 
aircraft  may  be  continued  in  service,  and 
panels  must  be  repetitively  inspected  at  50- 
hour  intervals  until  the  accumulation  of  200 
flight  hours. 

(b)  Within  tolerance  after  the  accumulation 
of  200  flight  hours,  no  further  action  is 
required. 

(6)  If  resistance  is  out  of  tolerance  cm  eae 
or  more  ef  the  tiu-ee  windshield  panels: 

(a)  Center  panel  oat  of  tolerance,  Instell  the 
following  placard  in  full  view  of  the  pilot:  “Do 
Not  Exceed  260  kts  IAS  Below  10,000  Feet 
Altitude.” 
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(b)  Only  side  panel(s]  out  of  tolerance, 
install  the  following  placard  in  full  view  of 
the  pilot:  “Do  Not  Exceed  285  kts  IAS  Below 
10,000  Feet  Altitude." 

(c)  If  windshield  resistance  of  any  panel, 
left,  right,  or  center  is  greater  than  130  ohms, 
install  the  following  placard  in  full  view  of 
the  pilot:  “Flight  into  known  icing  conditions 
is  prohibited.”  If  left  (right]  windshield 
panelfs]  resistance  is  82.9  to  130  ohms,  and/ 
or  center  windshield  panel  resistance  is  92.6 
to  130  ohms,  the  panel(s]  must  be  repetitively 
inspected  at  50-hour  intervals  until  the 
accumulation  of  200  flight  hours  to  ascertain 
that  resistance  remains  at  or  below  130  ohms. 
After  the  accumulation  of  200  flight  hours,  the 
repetitive  inspection  interval  can  be  extended 
to  1,500  flight  hours, 

(d)  The  above  restrictions  can  be  removed 
when  the  out-of-tolerance  panel(s]  is/are 
replaced  with  panel(s]  manufactured  by  LOF 
or  any  PPG  manufactured  panel(s)  with  a 
date  code  other  than  November  1, 1978, 
through  December  31, 1980. 

(7)  Reconnect  electrical  connector  to 
windshield  panel  and  close  circuit  breakers. 

d.  For  November  1, 1978,  through  December 
31, 1980,  date  coded  windshield  panels  which 
have  over  200  flight  hours,  accomplish  the 
following: 

(1)  Perform  heating  element  resistance 
check,  as  outlined  in  paragraphs  c(l)  through 
c{4).  If  windshield  resistance  is  within 
tolerance  on  panel(s],  reconnect  electrical 
connector  to  panel(s].  No  further  action  is 
required. 

(2]  If  resistance  is  out  of  tolerance  on  any 
of  the  three  panels,  accomplish  the 
instructions  as  outlined  under  paragraph  c(6). 

B.  Alternate  inspections,  repairs,  or  other 
action  to  be  accomplished  on  or  after  the 
effective  date  of  this  AD,  which  provide  an 
equivalent  level  of  safety,  may  be  used  when 
approved  by  the  Chief,  Los  Angeles  Area 
Aircraft  Certification  Office,  FAA  Northwest 
Mountain  Region. 

Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199 
to  operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

(Sec.  313(a],  601,  and  603,  Federal  Aviation 
Act  of  19^  as  amended  (49  U.S.C.  1354(a), 
1421,  and  1423);  Sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c)];  and  14 
CFR  11  89) 

Note. — ^The  FAA  has  determined  that  this 
document  involves  a  regulation  which  is  not 
considered  to  be  major  under  Executive 
Order  12291  or  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  26, 1979),  and  will  not  have  a 
significant  economic  effect  on  a  substantial 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act  since  it 
involves  few,  if  any,  such  entities.  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the  docket. 
A  copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption  “FOR 
FURTHER  INFORMATION  CONTACT." 

This  rule  is  a  final  order  of  the 
Administrator.  Under  section  1006(a]  of 
the  Federal  Aviation  Act  of  1958.  as 


amended  (49  U.S.C.  1486(a)),  it  is  subject 
to  review  by  the  courts  of  appeals  of  the 
United  States,  or  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia. 

Issued  in  Seattle,  Washington,  on 
November  20. 1981. 

Robert  O.  Brown, 

Acting  Director,  Northwest  Mountain  Region. 

|FR  Doc.  81-34471  Filed  12-2-81: 8:45  am] 

BIUJNG  CODE  4910-13-M 

14  CFR  Part  73 

[Airspace  Docket  No.  81-APC-l  1 

Special  Use  Airspace;  Amendment  To 
Restricted  Area  R-7201,  Farailon  De 
Medinilla  island,  Mariana  Isiands, 

Guam 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  request  for 
comments. _ 

summary:  This  action  amends  the  time 
of  use  of  Restricted  Area  R-7201  and 
adds  the  Federal  Aviation 
Administration,  Guam  Center/RAPCON 
as  the  controlling  agency.  This  action 
results  in  more  efficient  joint  use  of  the 
affected  airspace  by  freeing  that 
airspace  for  nonparticipating  IFR  and 
VFR  aircraft  when  not  in  use 
dates:  Effective  date — ^January  21, 1982. 
Comments  must  be  received  on  or 
before  January  4, 1982. 
addresses:  Send  comments  on  the  rule 
in  triplicate  to:  Director,  FAA  Western- 
Pacific  Region,  Attention:  Chief,  Air 
Traffic  Division,  Docket  No.  81-APC-l, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  D.C. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Maxey,  Airspace  Regulations 
and  Obstructions  Branch  (AAT-230), 
Airspace  and  Air  Traffic  Rules  Division. 
Air  Traffic  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C  20591; 
telephone:  (202)  426-8783. 

The  Rule 

This  amendment  to  §  7ZJ2  of  Part  73 
of  the  Federal  Aviation  Regulations  (14 


CFR  Part  73)  changes  the  time  of  use  for 
Restricted  Area  R-7201,  Farailon  De 
Medinilla  Island,  Mariana  Isiands, 

Guam,  to  read  "As  activated  by 
NOTAM  12  hours  in  advance.”  and  adds 
“Controlling  agency.  Federal  Aviation 
Administration,  Guam  Center/ 
RAPCON.”  Redesignation  of  this  area  as 
joint  use  airspace  will  relieve  any 
burden  the  restricted  area  may  have 
upon  airspace  users  by  freeing  that 
airspace  for  nonparticipating  IFR  and 
VFR  aircraft  when  not  in  use.  Because 
this  action  results  in  increased  public 
access  to  the  affected  airspace,  1  find 
that  notice  and  public  procedure  are 
unnecessary,  however,  comments  are 
invited  on  the  rule.  When  the  comment 
period  ends,  the  FAA  will  use  the 
comments  and  any  other  available 
information  to  review  the  regulation. 
Section  73.72  of  Part  73  of  the  Federal 
Aviation  Regulations  was  republished  in 
the  Federal  Register  on  January  2, 1981 
(46  FR  831). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  §  73.72  of  Part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  73)  as  republished  (46  FR  831)  is 
amended,  effective  0901  GMT,  January 
21, 1982,  as  follows: 

Restricted  Area  R-7201  Farailon  De 
Medinilla  Island,  Mariana  Isiands, 

Guam  [Amended] 

Under  time  of  use  by  deleting  the 
word  “Continuous."  and  substituting  the 
words  “as  activated  by  NOTAM  12 
hours  in  advance." 

By  adding  “Controlling  agency. 

Federal  Aviation  Administration,  Guam 
Center/RAPCON.” 

(Secs.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C  1348(a)  and  1354(a]);  Sec. 
6(c],  Department  of  Transportation  Act  (49 
U.S.C.  1655(c)):  and  14  CFR  11.69) 

Note.— The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  “major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule”  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act 
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Issued  in  Washington,  D.C.,  on  November 
24, 1981. 

B.  Keith  Potts, 

Chief,  Airspace  and  Air  Traffic  Rules 
Division. 

fFR  Doc.  81-34473  Filed  12-2-81;  8:45  am] 

BILUNG  CODE  4910-13-M 


14CFR  Part  97 

[Docket  No.  22455;  Arndt  No.  1204] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 

These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  imder  instrument  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SIAP 
is  speciHed  in  the  amendatory 
provisions. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Information  Center 
(APA-430),  FAA  Headquarters  Building, 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription— 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  may  be  ordered  from 


Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 

W'ashington,  D.C,  20402.  The  annual 
subscription  price  is  $135.00. 

FOR  FURTHER  INFORMATION  CONTACT. 

Donald  K.  Funai,  Flight  Procedures  and 
Airspace  Branch  {AFO-730),  Aircraft 
Programs  Division,  Office  of  Flight 
Operations,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D-C.  20591; 
telephone  (202)  426-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  in  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 


effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  or 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

1.  By  amending  §  97.23  VOR-VOR/DME 
SIAPs  identified  as  follows: 

*  *  *  Effective  January  21, 1982 

Pontiac,  MI — Oakland-Pontiac,  VOR  Rwy  9R, 
Arndt.  21 

Pontiac,  Ml — Oakland-Pontiac,  VOR  Rwy 
27L,  Arndt.  12 

Monticello,  NY — ^Monticello,  VOR/DME  Rwy 
1,  Arndt.  2 

Newburgh,  NY — Stewart,  VOR  Rwy  27, 
Original 

Wurtsboro,  NY — ^Wurtsboro-Sullivan  County, 
VOR- A,  Original 

New  Bern,  NC — Simmons  Nott,  VOR  Rwy  22, 
Original 

Richmond,  VA — Richard  Evelyn  Byrd  Inti, 
VOR  Rwy  2,  Arndt.  2 

Richmond,  VA — Richard  Evelyn  Byrd  Inti, 
VOR  Rwy  15,  Arndt.  21 
Richmond,  VA — Richard  Evelyn  Byrd  Inti, 
VOR  Rwy  20,  Arndt.  4 
Richmond,  VA — Richard  Evelyn  Byrd  Inti, 
VOR  Rwy  24,  Arndt.  9 
Richmond,  VA— Richard  Evelyn  Byrd  IntL 
VOR  Rwy  33,  Arndt.  16 
Roanoke,  VA — Roanoke  Muni/Woodrum, 
VOR/DME-A  Orig. 

*  *  *  Effective  January  7, 1982 

Visalia,  CA — ^Visalia  Muni,  VOR/DME  Rwy 
30,  Arndt.  3 

Quincy,  IL — Quincy  Muni  Baldwin  Field, 
VOR/DME  RWy  21.  Arndt.  4 
Estherville,  lA — Estherville  Muni,  VOR  Rwy 
16,  Arndt.  2 

Estherville,  lA — Estherville  Muni,  VOR  Rwy 
34,  Arndt.  4 

Caribou,  ME — Caribou  Muni,  VOK-A,  Arndt. 
7 

'Midland,  MI — ^Jack  Barstow,  VOR-A  Arndt.  4 
Gulfport,  MS— ^ulfi)ort-Biloxi  Rgnl,  VOR 
Rwy  4,  Arndt.  9,  cancelled 
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Gulfport,  MS — Gulfport-Biloxi  Rgnl.  VOR 
Rwy  22,  Arndt.  10.  cancelled 
P.olla,  MO — Rolla  Downtown,  VOR/DME-A. 
Arndt.  1 

Monticello,  NY — Sullivan  County  Inti,  VOR/ 
DME  Rwy  33,  Arndt.  1 
White  Plains,  NY — Westchester  County, 
VOR/DME  or  TACAN  A,  Arndt.  1 
Franklin,  PA — Chess-Lamberton.  VOR  Rwy  2, 
Arndt.  2 

Franklin,  PA — Chess-Lamberton.  VOR  Rwy 
20.  Arndt.  6 

Prospectville,  PA — Turner  Field.  VOR  Rwy 
14.  Arndt.  3 

Titusville,  PA — ^Titusville,  VOR-A,  Arndt.  3 
Pago  Pago,  American  Samoa — Pago  Pago  Inti, 
VOR/DME  or  TACAN-A,  Arndt.  1 
Pago  Pago.  American  Samoa — Pago  Pago  Inti. 

VOR/DME  or  TACAN-B,  Arndt.  1 
Pago  Pago.  American  Samoa — Pago  Pago  Inti, 
VOR-D,  Arndt.  3 

Hilton  Head  Island,  SC — ^Hilton  Head,  VOR/ 
DME-A,  Arndt.  6 

Temple,  TX — ^Draughon-Miller  Muni,  VOR 
Rwy  15,  Arndt.  13 

Madison,  WI — Dane  County  Regional/Truax 
Field.  VOR  Rwy  31,  Arndt.  16 

*  *  *  Effective  December  24, 1981 

Ogden,  UT — Ogden  Muni,  VOR  Rwy  7.  Arndt. 
4 

*  *  *  Effective  November  17, 1981 

Crass  Valley,  CA — Nevada  County  Air  Park, 
VOR-A.  Arndt.  1 

2.  By  amending  §  97.25  SDF-LOC-LDA 
SIAPs  identified  as  follows: 

*  *  *  Effective  January  21, 1982 

Pontiac,  MI — Oakland-Pontiac,  LOG  BC  Rwy 
27L,  Arndt.  5 

Huntington,  WV — ^Tri-State/Walker-Long 
Field,  LOC  BC  Rwy  30,  Arndt.  9,  cancelled 

*  *  *  Effective  January  7, 1982 

Quincy,  IL — Quincy  Muni  Baldwin  Field. 

LOC/DME  BC  Rwy  21,  Arndt.  3 
Temple,  TX — Draughon-Miller  Muni.  LOC  BC 
Rwy  33,  Arndt.  5,  cancelled 

3.  By  amending  §  97.27  NDB/ADF  SIAPs 
identified  as  follows: 

*  *  *  Effective  January  21, 1982 

Hot  Springs,  VA — Ingalls  Field,  NDB  Rwy  24. 
Arndt.  5 

Huntington,  WV — ^Tri-State/Walker-Long 
Field,  NDB  Rwy  12,  Arndt.  13 

*  *  *  Effective  January  7, 1982 

Visalia,  CA — ^Visalia  Muni,  NDB  Rwy  30. 
Arndt.  1 

Quincy,  IL — Quincy  Muni  Baldwin  Field. 

NDB  Rwy  3,  Arndt.  13 
Salem,  IL — Salem-Leckrone,  NDB  Rwy  18, 
Arndt.  7 

Pago  Pago,  American  Samoa — Pago  Pago  Inti, 
NDB-C,  Arndt.  3 

Castroville,  TX — Castroville  Muni,  NDB  Rwy 
15,  Original,  cancelled 

*  *  *  Effective  November  12, 1981 

Cape  Girardeau,  MO — Cape  Girardeau  Muni, 
NDB  Rwy  10,  Amdt.  S 


*  *  *  Effective  November  ft  1981 

Worcester,  MA — Worcester  Muni,  NDB  Rwy 
11,  Amdt.  13 

Worcester,  MA — Worcester  Muni,  NDB  Rwy 
29,  Amdt.  5 

*  *  *  Effective  November  5, 1981 

Newport  News,  VA — Patrick  Henry  Inti,  .NDB 
Rwy  2,  Amdt.  1 

4.  By  amending  §  97.29  ILS-MLS  SIAPs 
identified  as  follows: 

*  *  *  Effective  January  21, 1982 

Pontiac.  MI — Oakland-Pontiac,  ILS  Rwy  9R, 
Amdt.  9 

Hot  Springs.  VA — ^Ingalls  Field,  ILS  Rwy  24, 
Amdt.  1 

Richmond,  VA — Richard  Evelyn  Byrd  Inti, 

ILS  Rwy  6,  Amdt.  21 

Richmond.  VA — Richard  Evelyn  Byrd  Inti, 

ILS  Rwy  15.  Amdt.  3 

Richmond.  VA — ^Richard  Evelyn  Byrd  Intl, 

ILS  Rwy  33.  Amdt.  7 

Port  Angeles,  WA — William  R.  Fairchild  Inti. 
ILS-1  Rwy  8,  Amdt.  1 

Port  Angeles,  WA — William  R.  Fairchild  Inti. 

ILS-2  Rwy  8.  Amdt.  1 
Huntington,  WV — ^Tri-State/Walker-Long 
Field,  ILS  Rwy  12.  Amdt.  6 
Huntington,  WV — ^Tri-State / W alker-Long 
Field,  ILS  Rwy  30,  Orig. 

*  *  *  Effective  January  7, 1982 

Quincy,  IL — Quincy  Muni  Baldwin  Field,  ILS 
Rwy  3,  Amdt.  12 

Pago  Pago,  American  Samoa — Pago  Pago  Inti, 
ILS/DME  Rwy  5,  Amdt.  9 
Castroville,  TX — Castroville.  Muni,  ILS  Rwy 
15,  Original,  cancelled 
Houston,  TX — Houston  Intercontinental,  ILS 
Rwy  32R,  Amdt.  4 
Rock  Springs.  WY — ^Rock  Springs- 
Sweetwater  County,  ILS/DME  Rwy  27, 
Amdt.  1 

*  *  *  Effective  November  12, 1981 

Cape  Girardeau,  MO — Cape  Girardeau  Muni, 
ILS  Rwy  10,  Amdt.  6 

*  *  *  Effective  November  ft  1981 

New  Haven,  CT — ^Tweed-New  Haven,  ILS 
Rwy  2,  Amdt  11 

Worcester,  MA — ^Worcester  Muni,  ILS  Rwy 
11.  Amdt.  13 

5.  By  amending  §  97.31  RADAR  SIAPs 
identified  as  follows: 

*  *  *  Effective  January  21, 1982 

Richmond,  VA — Richard  Evelyn  Byrd  Inti, 
RADAR-1,  Amdt.  6 

*  *  *  Effective  January  7, 1982 

Caribou,  ME — Caribou  Muni,  RADAR-1 
Amdt.  1 

Houston,  TX — Andrau  Airpark,  RADAR-1, 
Amdt.  3,  cancelled 

6.  By  amending  §  97.33  RNAV  SIAPs 
identiHed  as  follows: 

*  *  *  Effective  January  21, 1982 

Newburgh,  NY — Stewart  RNAV  Rwy  16, 
Original 

Charleston,  VYV — Kanawha,  RNAV  Rwy  14, 
Orig. 


Charleston,  WV — Kanawha.  RNAV  Rwy  32, 
Orig. 

*  *  *  Effective  January  7, 1982 

Little  Rock.  AR — Adams  Field,  RNAV  Rwy 
22.  Amdt.  6 

Half  Moon  Bay.  CA— Half  Moon  Bay.  RNAV- 
A.  Original 

Hilton  Head  Island,  SC — Hilton  Head,  RNAV 
Rwy  3,  Amdt.  3 

Hilton  Head  Island.  SC — Hilton  Head,  RNAV 
Rwy  21.  Amdt  3 

Richmond.  VA — Richard  Evelyn  Byrd  Inti. 
RNAV  Rwy  20.  Amdt.  3 

*  *  *  Effective  December  24, 1981 

Ogden,  UT — Ogden  Muni.  RNAV  Rwy  7. 
Amdt  1 

(Secs.  307.  313(a).  601,  and  1110,  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1348, 1354(a). 
1421,  and  1510):  Sec.  6(c).  Department  of 
Transportation  Act  (49  U.S.C.  1655(c));  and  14 
CFR  11.49(b)(3)) 

Note. — ^The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  “major  rule”  under 
Executive  Order  12291:  (2)  is  not  a 
“significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  The  FAA 
certifies  that  this  amendment  will  not  have  a 
signiRcant  economic  impact  on  a  substantial 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act. 

Issued  in  Washington,  D.C  on  November 
20, 1981. 

Note. — ^The  incorporation  by  reference  in 
the  preceding  document  was  approved  by  the 
Director  of  the  Federal  Register  on  December 
31. 1980. 

John  M.  Howard, 

Acting  Chief,  Aircraft  Programs  Division. 

|FR  Doc.  81-3447Z  Filed  12-2-81: 845  am| 

BILLING  CODE  4910-13-M 

14  CFR  Parts  121, 127, 135,  and  145 
[Docket  No.  17551;  SFAR  No.  36-2] 
Development  of  Major  Repair  Data 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  extends  the 
effectivity  of  Special  Federal  Aviation 
Regulation  (SFAR)  No.  36  which 
provides  that  repair  stations,  air 
carriers,  air  taxis,  and  commercial 
operators  of  large  aircraft  may 
accomplish  major  repairs  using  self- 
developed  repair  data  which  have  not 
been  speciRcally  approved  by  the  FAA. 
EFFECTIVE  DATE:  January  23, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  A.  Sirkis,  Regulatory  Projects 
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Branch  (AVS-24),  Safety  Regulations 
Staff,  Associate  Administrator  for 
Aviation  Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.G.  20591, 
Telephone:  (202)  755-8716. 

SUPPLEMENTARY  INFORMATION;  SFAR  36, 
which  became  effective  January  23, 

1978,  was  issued  to  relieve  qualifying 
certihcated  air  carriers,  operators,  and 
repair  stations  of  the  burden  of 
obtaining  FAA  approval  of  data 
developed  by  them  for  major  repairs  on 
a  case-by-case  basis.  The  certificate 
holders  eligible  for  authorization  under 
the  SFAR  are  those  employing 
adequately  trained  personnel  and 
complying  with  specified  procedural 
requirements. 

SFAR  36  was  adopted  as  an  interim 
rulemaking  action  to  obtain  information 
upon  which  to  base  a  permanent  rule 
change.  However,  most  of  the  affected 
certiHcate  holders  did  not  utilize  the 
provisions  of  SFAR  36  until  it  was  well 
into  its  second  year  and  near  its 
expiration  date  of  January  23, 1980. 

Since  the  FAA  did  not  have  sufficient 
data  upon  which  to  base  a  permanent 
rule  change,  the  termination  date  for 
SFAR  36  was  extended  an  additional  2 
years.  The  termination  date  for  SFAR  36 
is  January  23, 1982,  and  authorizations 
issued  to  date  under  SFAR  36  are 
effective  for  a  period  of  2  years. 

The  FAA  will  initiate  rulemaking  to 
make  the  authorization  issued  under 
SFAR  36  a  permanent  part  of  the 
Federal  Aviation  Regulations.  The 
reasons  which  justified  the  adoption  of 
SFAR  36  still  exist,  and  in  order  to  allow 
time  for  completion  of  the  permanent 
rule  change,  it  is  in  the  public  interest  to 
extend  the  termination  date  of  SFAR  36 
from  January  23, 1982,  to  January  23, 
1984.  So  that  previously  authorized 
certificate  holders  will  not  be  subjected 
to  the  unnecessary  burden  of 
requalifying  upon  expiration  of  the 
initial  2-year  period,  the  amendment 
provides  that  each  authorization  issued 
under  this  SFAR  has  an  effective  period 
from  the  date  of  issuance  until  January 
23, 1984.  This  rule  extension  should 
provide  ample  time  for  provisions  to  be 
incorporated  into  a  permanent  rule 
change. 

Since  this  amendment  continues  in 
effect  the  provisions  of  a  currently 
effective  SFAR  and  imposes  no 
additional  burden  on  any  person,  1  find 
that  notice  and  public  procedures 
hereon  are  unnecessary,  and  the 
amendment  may  be  made  effective  in 
less  than  30  days. 

In  consideration  of  the  foregoing, 
effective  January  23, 1982,  Special 


Federal  Aviation  Regulation  No.  36  is 
amended  by  changing  the  termination 
date  from  “January  23, 1982”  to  “January 
23, 1984”,  and  by  revising  paragraph  5  to 
read  as  follows: 

5.  Duration  of  Authorization.  Each 
authorization  issued  under  this  Special 
Federal  Aviation  Regulation  is  effective  from 
the  date  of  issuance  untO  January  23, 1984, 
unless  it  is  surrendered  or  the  administrator 
suspends,  revokes,  or  otherwise  terminates  it 
at  an  earlier  date.  * 

***** 

(Secs.  313(a],  601,  604  and  607,  Federal 
Aviation  Act  of  1958  as  amended  (49  U.S.C. 
1354(a),  1421, 1424,  and  1427);  Sec.  6(c)  of  the 
Department  of  Transportation  Act  (49  U.S.C. 
1655(c)).) 

Note. — ^The  FAA  has  determined  that  this 
document  involves  a  rule  change  which  is 
relaxatory  in  nature  and  imposes  no 
additional  burden  on  any  person. 
Accordingly,  it  has  been  determined  that:  the 
rule  change  does  not  involve  a  major  change 
under  Executive  Order  12291;  it  is  not 
significant  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034;  February  26, 
1979);  and  its  anticipated  impact  is  so 
minimal  that  an  evaluation  is  not  required. 

Issued  in  Washington,  D.C.,  on  November 
3, 1981. 

).  Lynn  Helms, 

Administrator. 

|FR  Doc.  81-S4676  Filed  12.2-61:  8:45  amj 

BlUING  CODE  4910-13.4« 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 
(Docket  No.  C-3078] 

Ball-Matic  Corp.,  Inc.,  et  al.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Final  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  an 
Orange,  California  corporation  and 
corporate  officer  to  cease  representing 
that  the  use  of  the  “Ball-Matic”or  any 
similar  retrofit  device  will  result  in 
substantial  fuel  economy  improvement. 
Further,  respondents  are  prohibited  from 
making  respresentations  that  the  use  of 
any  retrofit  device  or  product  will  result 
in  an  energy  savings,  unless 
substantiated  by  competent  scientific 
evidence.  In  addition,  where  any  claim 
or  characterization  pertaining  to  energy 
savings  is  made,  respondents  are  barred 
from  making  any  endorsements  without 
written  and  dated  authorization,  and 
prohibited  from  making 


misrepresentations  concerning  the 
purpose,  content  or  conclusion  of  any 
test  or  survey. 

DATE:  Complaint  and  order  issued  Oct. 

29, 1981.* 

FOR  FURTHER  INFORMATION  CONTACT: 

FTC/PE,  William  Haynes,  Attorney, 
Washington,  D.C.  20580.  (202)  724-0726. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  August  6, 1981,  there  was 
published  in  the  Federal  Register,  46  FR 
40040,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Ball-Matic 
Corporation,  Inc.,  a  corporation;  Lonnie 
W.  Smith,  individually  and  as  an  officer 
of  Ball-Matic  Corporation,  Inc.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  Hndings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart — 
Advertising  Falsely  or  Misleadingly: 

§  13.110  Endorsements,  approval  and 
testimonials;  §  13.170  Qualities  or 
properties  of  product  or  service,  13.170- 
12.  Auxiliary,  improving  or 
supplementary,  13.170-34  Economizing 
or  saving;  §  13.190  Results;  §  13.205 
Scientific  or  other  relevant  facts; 

§  13.210  Scientific  tests;  §  13.250 
Success,  use  or  standing. 

Subpart— Claiming  or  Using 
Endorsements  or  Testimonials  Falsely  or 
Misleadingly;  §  13.330  Claiming  or  using 
endorsements  or  testimonials  falsely  or 
misleadingly,  13.330-94  Users,  in 
general.  Subpart — Corrective  Actions 
and/or  Requirements:  §  13.533 
Corrective  actions  and/or  requirements, 
13.533-45  Maintain  records,  13.533-45{a) 
Advertising  substantiation.  Subpart — 
Disseminating  Advertisements,  Etc.: 

13.1043  Disseminating  advertisements, 
etc. 

Subpart — Misrepresenting  Oneself 
and  Goods — Business  Status, 
Advantages  or  Connections:  §  13,1665 
Endorsements;  §  13.1730  Results; 

§  13.1740  Scientific  or  other  relevant 
facts;  §  13.1755  Success,  use,  or 
standing;  §  13.1757  Surveys.  Subpart — 
neglecting.  Unfairly  or  Deceptively,  To 
Make  Material  Disclosure;  §  13.1863 
Limitations  of  product;  §  13.1885 


'  Copies  nf  the  Complaint  and  the  Decision  and 
Order  filed  with  the  original  document. 
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Qualities  or  properties;  §  13.1895 
Scientific  or  other  relevant  facts. 

Subpart — Offering  Unfair,  Improper  and 
Deceptive  Inducements  To  Purchase  or 
Deal:  §  13.1980  Guarantee,  in  general; 

§  13.2063  ScientiHc  or  other  relevant 
facts. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5,  38  Stat.  719,  as  amended;  15 
U.S.C.  45) 

Carol  M.  Thomas, 

Secretary. 

|FR  Doc.  81-34730  Filed  12-2-81;  8:45  am| 

BILLING  CODE  67S0-4I1-M 


16  CFR  Part  13 

[Docket  No.  C-30771 

Great  North  American  Industries,  Inc., 
et  al.;  Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Final  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  two 
Gainesville,  Texas  corporations  and  a 
corporate  ofhcer  to  cease  representing 
that  substantial  fuel  economy  can  be 
achieved  by  the  use  of  Teflon  oil 
additives  such  as  ‘Tephguard.”  Further, 
respondents  are  prohibited  from  making 
representations  that  the  use  of  any 
automobile  retrofit  device,  fuel  or  engine 
oil  additive  will  increase  fuel  economy, 
unless  substantiated  by  competent 
scientific  evidence,  and  accompanied  by 
the  disclosure  of  any  limitations  on  the 
performance  or  efficacy  of  such 
products.  Additionally,  the  Order  bars 
claims  of  government  approval  without 
written  and  dated  authorization; 
prohibits  misrepresentations  concerning 
the  conclusions  of  product  tests  or 
surveys;  and  requires  that  consumer 
endorsements  of  any  product  or  service 
reflect  typical  consumer  experiences. 
date:  Complaint  and  order  issued 
October  29. 1981.  ‘ 

FOR  FURTHER  INFORMATION  CONTACT: 

FTC/PE,  William  Haynes,  Attorney, 
Washington,  D.C.  20580.  (202)  724-0726. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  August  6, 1981,  there  was 
published  in  the  Federal  Register,  46  FR 
40037,  a  proposed  consent  agreement 
with  analysis  in  the  matter  of  Great 
North  American  Industries,  Inc.,  a 
corporation;  Products  on  the  Move,  Inc., 
a  corporation;  and  Patrick  O.  McCrary, 
individually  and  as  an  officer  of  Great 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  filed  with  the  original  document. 


North  American  Industries,  Ina,  and 
Products  on  the  Move,  Inc.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart — 
Advertising  Falsely  or  Misleadingly: 

§  13.15  Business  status,  advantages  or 
connections,  13.15-150  Endorsement; 

§  13.85  Government  approval,  action, 
connection  or  standards;  §  13.110 
Endorsements,  approvals  and 
testimonials;  §  13.170  Qualities  or 
properties  of  product  or  service,  13.170- 
12  Auxiliary,  improving,  or 
supplementary,  13.170-34  Economizing 
or  saving;  §  13.190  Results;  §  13.205 
Scientific  or  other  relevant  facts; 

§  13.210  Scientific  tests;  §  13.250 
Success,  use  or  standing. 

Subpart — Claiming  or  Using 
Endorsements  or  Testimonials  Falsely  or 
Misleadingly:  §  13.330  Claiming  or  using 
endorsements  or  testimonials  falsely  or 
misleadingly.  13.330-90  United  States 
Government,  13.330-94  Users,  in  general. 
Subpart — Corrective  Actions  and/or 
Requirements:  §  13.533  Corrective 
actions  and/or  requirements,  13.533-20 
Disclosures,  13.533-37  Formal  regulatory 
and/or  statutory  requirements,  13.533-45 
Maintain  records,  13.533-45(a) 
Advertising  substantiation. 

Subpart — ^Disseminating 
Advertisements:  §  13.1043  Disseminating 
advertisements.  Subpart — 
Misrepresenting  Oneself  and  Goods — 
Business  Status,  Advantages  or 
Connections:  §  13.1430  Government 
endorsement,  sanction,  or  sponsorship. 
Subpart — Misrepresenting  Oneself  and 
Goods — Goods:  §  13.1632  Government 
endorsement  or  recommendation; 

§  13.1645  Government  standards  or 
specifications;  §  13.1665  Endorsements; 

§  13.1730  Results;  §  13.1740  Scientific  or 
other  relevant  facts;  §  13.1755  Success, 
use,  or  standing;  §  13.1757  Surveys. 

Subpart — ^Neglecting,  Unfairly  or 
Deceptively,  To  Make  Material 
Disclosure:  §  13.1863  Limitations  of 
product;  §  13.1885  Qualities  or 
properties;  §  43.1895  Scientific  or  other 
relevant  facts.  Subpart — Offering  Unfair. 
Improper  and  Deceptive  Inducements  To 
Purchase  or  Deal:  §  13.1980  Guarantee, 


in  general;  §  13.2063  Scientific  or  other 
relevant  facts. 

(Sec.  6.  38  StaL  721;  15  U.S.C  46.  Interprets  or 
applies  sec.  5. 38  Stat  719,  as  amended:  15 
U.S.C.  45) 

Carol  M.  Thomas, 

Secretary. 

|FR  Doc.  81-34731  Filed  12-2-81: 8:45  am| 
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16  CFR  Part  13 

[Docket  No.  C-2963] 

International  Brotherhood  of 
Teamsters,  Chauffeurs, 

Warehousemen  and  Helpers  of 
America,  Local  Union  959;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Modifying  order. 

summary:  In  response  to  recent  appeals 
court  decisions  under  the  National 
Labor  Relations  Act  (NLRA),  this  order 
reopens  the  proceeding  and  modifies  the 
Commission's  order  issued  on  May  9, 
1979  (44  FR  34923,  93  F.T.C.  739)  by 
modifying  the  last  proviso  of  the  first 
ordering  paragraph,  so  as  to  permit 
Local  959  to  negotiate  NLRA-authorized 
subcontracting  agreements  with 
construction  industry  employers. 

DATE:  Order  issued  May  9, 1979. 
Modifying  order  issued  November  2, 
1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

FTC/CC,  Elliot  Feinberg,  Washington. 
D.C.  20580  (202)  376-2863. 
SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  International  Brotheriiood  of 
Teamsters,  Chauffeurs,  Warehousemen 
and  Helpers  of  America,  Local  Union 
959.  The  prohibited  trade  practices  and/ 
or  corrective  actions,  as  codified  under 
16  CFR  Part  13  and  appearing  at  44  FR 
34923,  remain  unchanged. 

The  Order  is  as  follows: 

The  Commission  on  September  18. 

1981  having  issued  an  order  against 
respondent  to  show  cause  why  the 
proceeding  herein  should  not  be 
reopened  for  the  purpose  of  modifying 
the  first  ordering  paragraph  of  the 
consent  order  to  cease  and  desist 
entered  on  May  9. 1979;  and  respondent 
having  answered  that  it  has  no  objection 
to  the  reopening  of  the  proceeding  and 
the  modification  of  the  consent  order,  as 
set  forth  in  the  order  to  show  cause; 

Accordingly.  It  is  ordered  that  the 
matter  is  reopened  and  that  the  first 
ordering  paragraph  of  the  order  herein  is 
modifi^  so  that  it  will  read: 
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It  is  ordered  that  respondent 
International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers 
of  America,  Local  Union  959,  its 
successors  and  assigns,  affiliated  sub¬ 
divisions,  officers,  trustees,  employees, 
agents  and  members,  directly  or 
indirectly  through  any  other  form  of 
business  organization,  shall  forthwith 
cease  and  desist  from: 

1.  Entering  into  any  agreement  or 
understanding  that  requires  an  employer 
engaged  in  the  construction  business  to 
use  or  deal  only  with  third  party 
businesses  who  agree  to  perform  work 
on  the  same  terms  and  conditions  as  are 
agreed  to  between  such  employer 
engaged  in  the  construction  business 
and  respondent; 

2.  Entering  into  any  agreement  or 
understanding  with  an  employer 
engaged  in  the  construction  business 
that  requires  a  third  party  business  to  be 
signatory  to  a  collective  bargaining 
agreement  or  other  type  of  agreement 
that  is  binding  between  respondent  and 
such  employer  engaged  in  the 
construction  business; 

3.  Entering  into  any  agreement  or 
understanding  with  an  employer 
engaged  in  the  construction  business 
that  requires  respondent  to  agree  to  the 
same  terms  and  conditions  of 
employment  with  a  third  party  business 
as  are  binding  between  respondent  and 
such  employer  engaged  in  the 
construction  business; 

4.  Taking  any  action  which  would 
discriminate  against  or  economically 
injure  those  employers  engaged  in  the 
construction  business  which  deal  with 
third  party  businesses  on  terms  other 
than  those  agreed  to  between  such 
employer  engaged  in  the  construction 
business  and  respondent. 

Provided,  however,  that  respondent 
shall  not  be  prohibited  from  engaging  in 
any  legal  activity  now  or  later 
authorized  by  federal  labor  law  such  as 
the  right  of  respondent  to  engage  in 
standards  picketing,  or  entering  into  any 
agreement  authorized  by  section  8(e)  of 
the  National  Labor  Relations  Act,  29 
U.S.C.  158(e). 

By  direction  of  theXommission. 

Carol  M.  Thomas, 

Secretary. 

|FR  Doc.  81-34732  Filed  13-2-81:  8:45  araj 
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16  CFR  Part  13 
[Docket  No.  9142] 

Lehigh  Portland  Cement  Co.,  et  aL; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Final  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  an 
Allentown,  Pennsylvania  corporation 
engaged  in  the  production  of  cement  to 
divest,  in  accordance  with  the  terms  of 
the  Order,  the  Universal  plant  at 
Hannibal,  Missouri  and  three 
Midwestern  States  distribution  facilities. 
The  Order  also  bars  the  company  for 
specified  time  periods,  from  making 
certain  acquisitions  in  prescribed  areas, 
without  prior  Commission  approval. 
DATES:  Complaint  issued  July  30, 1980. 
Final  order  issued  October  30, 1981.* 

FOR  FURTHER  INFORMATION  CONTACT. 
FTC/CS-7,  Stephen  Riddell, 

Washington,  D.C.  20580.  (202)  724-1122. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  July  29, 1981,  there  was 
published  in  the  Federal  Register,  46  FR 
387077  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Lehigh 
Portland  Cement  Company,  a 
corporation,  and  United  States  Steel 
Corporation,  a  corporation,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows;  Subpart — 
Acquiring  Corporate  Stocks  or  Assets: 

§  13.5  Acquiring  corporate  stocks  or 
assets,  13.5-20  Federal  Trade 
Commission  Act.  Subpart — Corrective 
Actions  and/or  Requirements:  §  13.533 
Corrective  actions  and/or  requirements. 

'  Copies  of  the  Complaint  and  Decision  and 
Order  filed  with  the  original  document. 


(Sec.  6, 38  Stat.  721;  15  U.S.C.  46.  Interpret  or 
apply  sec.  5.  38  Stat.  719,  as  amended;  sec.  7, 
38  Stat.  731,  as  anaended;  15  U.S.C.  45, 18) 
Carol  M.  Thomas, 

Secretary. 

|FR  Doc.  81-34733  Filed  12-2-81:  a45  amj 
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[Release  No.  34-18278;  File  No.  S7-878] 

Notice  by  Self-Regulatory 
Organizations  of  Proposed  Admission 
to,  or  Continuance  in,  Membership  or 
Participation  of  Certain  Persons 
Subject  to  Statutory  Disqualifications 


SUMMARY:  The  Commission  is  amending 
the  requirements  applicable  to  notices 
and  applications  filed  by  self-regulatory 
organizations  ("SRO’s”)  with  the 
Commission  concerning  proposed 
admissions  to,  or  continuances  in, 
membership  or  participation  in  the 
organization  or  association  with  a 
member  of  persons  subject  to  statutory 
disqualifications.  The  amendments  are 
designed  to  (1)  provide  additional 
specific  exceptions  from  the  notice  filing 
requirements  for  SRO's  in  certain 
situations;  (2)  require  specifically  that 
SRO’s  provide  certain  detail  in  notices 
and  applications  to  facilitate 
Commission  review  of  the  proposed 
SRO  action;  and  (3)  clarify  certain 
provisions  relating  to  notices  and 
applications  that  may  now  be  imclear, 
either  as  to  their  meaning  or  as  to  the 
proper  procedures  to  be  followed. 
EFFECTIVE  DATE:  January  1, 1982. 

FOR  FURTHER  INFORMATION  CONTACT. 

H.  Steven  Holtzman,  Esq.,  Officer  of 
Legal  Policy  and  Trading  Practices, 
Division  of  Market  Regulation, 

Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  (202)  272-2842. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
today  announced  the  adoption  of 
amendments  to  Rule  19h-l  (the  “Rule”)  ’ 
under  the  Securities  Exchange  Act  of 
1934  (the  “Act").*  The  Commission 


'  17  CFR  240.1Sh-l.  Rule  ISh-l  was  adopted  on 
|uly  8, 1977  in  Securities  Exchange  Act  Release  No. 
13726,  42  FR  36410  (July  14, 1977). 

^In  accordance  with  section  17A(d)(3)(A)(i]  of  the 
Act.  15  U.S.C.  78q-l(d)(3}{A)(l),  at  least  fifteen  days 

Continued 
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agency:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 
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announced  its  proposal  to  amend  the 
Rule  in  its  March  1981  release  (the 
“Proposal  Release”)  ®  concerning  the 
requirements  applicable  to  notices  and 
applications  filed  by  SRO’s  with  the 
Commission  concerning  proposed 
admissions  to,  or  continuances  in, 
membership  or  participation  or 
association  with  a  member  of  persons 
subject  to  statutory  disqualifications 
under  the  Act.  The  amendments  are 
intended  primarily  to  reduce  the  number 
of  full  notices  that  must  be  filed  with  the 
Commission  by  SRO’s  and  to  faciUtate 
the  review  of  notices  and  applications 
filed  with  the  Commission  by  SRO’s  and 
persons  subject  to  statutory 
disqualifications.^ 

The  Conunission  has  carefully 
considered  the  conunents  submitted  in 
response  to  the  Proposal  Release  by  six 
commentators.®  The  Conunission’s 
views  and  actions  taken  in  response  to 
the  comments,  including  a  number  of 
revisions  in  the  Rule  made  pursuant  to 
the  comments,  are  discussed  in  Section 
U  of  this  release.  Other  significant 
amendments  to  the  rule  that  were  first 
reflected  in  the  Proposal  Release  and 
that  have  not  been  commented  upon  and 
further  revised  are  also  described  in  that 
section  of  the  release.® 

The  Commission’s  actions  are 
discussed  in  detail  in  the  following 
sections  of  this  release: 

I.  Background 

II.  Discussion  of  Amendments  to  the  Rule 

III.  Statutory  Basis 

IV.  Text  of  Rule 

I.  Background 

Passage  of  the  Securities  Act 
Amendments  of  1975  (the  “1975 
Amendments”)  ’  to  the  Act  gave  the 
Commission  enhanced  oversight 
responsibilities  as  to  SRO  activities.  In 
particular,  sections  6(c)(2),  15A(g)(2)  and 
17A(b)(4)(A)  of  the  amended  Act 
provide,  among  other  things,  that  a 


before  this  announcement,  the  Conunission 
consulted  and  requested  the  views  of  the  Board  of 
Govdhiors  of  the  Federal  Reserve  System,  the 
“appropriate  regulatory  agency"  for  four  bank 
clearing  agencies. 

’Securities  Exchange  Act  Release  No.  17615 
(March  la  1981),  46  FR 17219  (March  18. 1961). 

*See  Section  3(a)(39)  of  the  Act. 

’The  Commission  received  comments  from  the 
American  Stock  Exchange,  Inc.  (“Amex  Response"). 
National  Association  of  Securities  Dealers.  Inc. 
(“NASO  Response"),  National  Securities  Clearing 
Corporation  (“NSCC  Response”),  New  York  Stock 
Exchange,  Inc.  (“NYSE  Response"),  Philadelphia 
Stock  Exchange.  Ina  (“Phlx  Response”),  and 
Securities  Industry  Association  (“SIA  Response”). 
The  full  texts  of  these  comments  may  be  found  in 
Securities  and  Exchange  Commission  File  No.  S7- 
878. 

*Se0  the  Proposal  Release  for  a  more  detailed 
explanation  of  such  changes. 

’Pub.  L  No.  94-29  (June  4. 1975). 


national  securities  exchange,  national 
securities  association  or  registered 
clearing  agency  must  file  with  the 
Commission  a  notice,  whose  form  and 
content  is  prescribed  by  the 
Commission,  not  less  than  thirty  days 
before  approving  the  application  of  a 
person  to  become  a  member  or 
participant  in  the  organization  or 
associated  with  a  member  firm  when  the 
SRO  knows,  or  in  the  exercise  of 
reasonable  care  should  have  known, 
that  such  person  is  subject  to  a  statutory 
disqualification.  Those  sections  also 
grant  the  Commission  authority  to  direct 
that  the  SRO  deny  membership  or 
participation  and  to  bar  the  association 
with  a  member  of  the  person  who  is 
subject  to  a  statutory  disqualification.® 

The  rule,  was  adopted  in  response  to 
the  changes  made  by  the  1975 
Amendments  and  in  order  to  codify 
procedures  for  Commission  resolution  of 
issues  relating  to  readmission  to,  or 
continuation  of  disqualified  persons  in, 
the  securities  business.  The  Rule 
provides  for  Commission  review  of 
notices  filed  by  SRO’s  proposing, 
conditionally  or  unconditionally,  to 
admit  to,  or  continue  any  person  in, 
membership,  participation  or 
association  with  a  member, 
notwithstanding  a  statutory 
disqualification  where  the  SRO  and  the 
parties  involved,  including  the  person 
subject  to  the  statutory  disqualification 
and  his  prospective  employer,  have 
agreed  on  employment  conditions  or 
limitations.  Rule  19h-l  establishes  the 
review  mechanism  and  contemplates  the 
immediate  submission,  as  part  of  the 
notice,  of  the  full  record  in  the 
proceeding  before  the  SRO. 

Prior  to  the  adoption  of  the  1975 
Amendments,  proposals  for  admission 
to,  or  continuance  in,  the  securities 
business  of  disqualified  persons  were 
submitted  by  only  one  SRO,  the  NASO, 
with  respect  to  its  members  and  persons 
associated  with  its  members.®  Since  the 
Commission  has  been  given  specific 
statutory  responsibility  for  oversight  of 
the  exchanges  and  clearing  agencies  in 
this  area  by  the  1975  Amendments  and 
as  a  result  of  other  factors,  including 
growth  in  the  securities  industry,  the 
volume  of  such  notices  submitted  to  the 
Commission  has  increased 
substantially.*® Both  the  Commission’s 
experience  in  administering  Rule  19h-l 
and  the  increased  level  of  ^ngs  have 


'This  authority  is  sometimes  referred  to  in  this 
release  as  the  “veto  power"  or  “veto  authority." 

*5^  former  Rule  15Ab-l  under  the  AcL  That  rule 
was  superseded  by  Rule  19h-l. 

"In  1978,  the  Commission  reviewed 
approximately  45  SRO  notices.  Since  the  beginning 
of  1979,  the  Commission  has  reviewed 
approximately  180  SRO  notices. 


demonstrated  that  certain  changes  in 
the  Rule  are  desirable.  Certain  of  these 
changes  will  reduce  significantly  the 
volume  of  filings  required  to  be  made 
with  the  Commission,  This  will  lessen 
the  burdens  on  the  SRO’s,  firms,  and 
individuals  concerned  and  better  enable 
the  Commission  to  devote  its  limited 
resources  to  those  filings  that  raise 
important  issues  of  investor  protection. 
Moreover,  the  Rule  sets  forth  revised 
procedures  that  will  facilitate  both 
compliance  with  the  Rule  by  SRO’s  and 
its  administration  by  the  Commission. 

n.  Discussion  of  Amendments  to  The 
Rule 

A.  Additional  Exceptions  to  Filing 
Requirements. 

Under  an  amendment  to  paragraph 
(a)(3)  of  the  rule,  proposed  in  the 
Proposal  Release,  a  formal  notice  would 
not  have  to  be  filed  with  the 
Commission  by  an  SRO  for  an 
individual  who  changes  employment  if 
the  new  position  is  essentially  on  the 
same  terms  and  conditions  as  were 
imposed  pursuant  to  a  prior  Commission 
order  in  connection  with  an  earlier 
admission  or  continuance  of 
employment  for  that  individual, 
notwithstanding  the  same  disqualifying 
circumstances.**  Commentators 
suggested  that  this  exception  also 
should  be  available  in  situations  where 
an  equivalent  no-action  or  other  letter, 
as  well  as  an  order,  previously  has  been 
issued  by  the  Commission.*®  It  appears 
that  the  commentators  are  referring  to 
the  practice  under  which  the 
Commission  staff  may  advise  an  SRO. 
which  has  submitted  a  notice  under  the 
Rule  not  accompanied  by  a  request  for 
an  order  under  paragraph  (d),*®  that  the 
staff  does  not  intend  to  recommend  that 
the  Commission  exercise  its  veto 
authority  under  section  6(c)(2),  15A(g)(2) 
or  17A(b)(4)(A)  of  the  Act  "The 
Commission  has  determined  that  it  is 
appropriate  to  amend  the  Rule  so  as  to 
afford  equivalent  treatment  to  such  prior 
staff  communications  with  Commission 
orders  under  paragraph  (d)  of  the  Rule.** 


“See  new  paragraph  (aM3)(ii)  of  the  rule. 

“  NASO,  NYSE  and  Amex  Responses. 

“Procedures  for  obtaining  such  orders  will 
continue  to  be  available  under  the  Rule. 

“Commentators  also  suggested  that  present 
paragraph  (a)(3Ki)  of  the  rule  be  similariy  amended. 
Paragraph  (aX3Mi)  currently  provides  that  a  further 
notice  need  not  be  filed  with  the  Commission  if  a 
person  subfect  to  a  statutory  disquahfication  is. 
pursuant  to  an  order  of  the  Commission,  a 
participant  in,  member  oC  ot  a  person  associated 
with  a  member  of  an  SRO,  and  the  SRO  member  or 
participtmt  then  joins  another  SRO.  The 
Commission  has  determined  that  a  no-action  letter 
or  other  written  determinatian  issued  by  the 
Commission  to  an  SRO  should  be  a  sufficient  basis 
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Under  the  exception  &om  the  formal 
notice  Hling  requirement  for  employment 
changes  that  has  been  adopted,  an  SRO 
will  nevertheless  be  required,  instead  of 
preparing  and  submitting  a  full  notice,  to 
file  with  the  Commission  a  brief  report, 
in  the  form  of  a  letter,  no  later  than  14 
days  after  its  Hnal  determination  to 
permit  the  admission  to,  or  continuance 
in,  membership,  participation,  or 
association.  **  The  report  would  set  forth 
the  individual's  name,  contemplated 
place  of  employment,  name  of  his  - 
proposed  new  supervisor(s],  and  the 
SRO’s  finding  that,  after  reasonable 
inquiry,  the  disqualified  applicant  is 
being  employed  under  substantially  the 
same  terms  and  conditions  as  his/her 
previous,  identifled  employment  and 
that  there  is  no  intervening  conduct  or 
other  circumstance  that  would  cause  the 
employment  to  be  inconsistent  with  the 
public  interest  or  the  protection  of 
investors. 

Commentators  suggested  that  a 
statement  be  inserted  in  paragraph  (a)(4) 
of  the  rule  codifying  the  legal  conclusion 
set  forth  in  the  Proposal  Release  that, 
where  an  exception  from  the  full  notice 
provisions  is  available,  an  SRO  may 
determine  whether  and  when  a 
disqualified  person  may  be  permitted  to 
engage  in  or  continue  his  employment 
prior  to  transmission  of  the  short  form 
notiHcation  to  the  Commission.  The 
rule  has  been  amended  to  provide  that, 
in  the  case  of  an  SRO  required  to  file  a 
short  form  notihcation  with  the 
Commission  for  an  admission  to 
membership  or  association  with  a 
member,  an  SRO  may  determine, 
without  a  waiting  period  and  pending 
Commission  review,  when  the  new 
employment  could  commence.’* 

One  commentator  stated  that  an  SRO 
should  be  able  to  use  its  discretion  as  to 
the  interim  employment  status  of  a 
person  when  a  disqualiHcation,  such  as 
an  injunction  or  conviction,  first  occurs 


on  which  to  permit  admission  into  another  SRO 
without  the  Tiling  of  a  notice  with  the  Commission. 
Accordingly,  the  Commission  has  amended 
paragraph  (a)(3)(i)  as  suggested  by  the 
commentators. 

“An  abbreviated  format  will  also  be  applicable 
to  certain  other  exceptions  to  the  full  notice 
requirement.  See  infra  and  paragraph  (a)(4)  of  the 
rule. 

“The  Commission  docs  not  anticipate  that  it  will 
routinely  issue  a  response  to  such  reports. 

”  NYSE  and  Amex  Responses.  The  SIA  also 
appeared  to  adopt  a  similar  position. 

“The  Commission  would,  however,  still  not  be 
foreclosed  from  instituting  administrative 
proceedings  («.g..  under  section  1S(b)  or  19(h),  as 
appliaable)  based  on  the  disqoalifloaliM  if  it  klar 
appears  that  the  SRO  ftndiiig  was  in  error  because, 
for  example,  the  employment  ccaditions  have  been 
materially  misrepresented  to  it  or  there  has  bee*  a 
failure  to  comply  with  the  approved  employment 
conditions. 


during  the  course  of  a  person’s 
employment  or  first  becomes  evident  in 
the  course  of  an  employment  transfer.’* 
The  Commission  believes,  however,  that 
both  the  SRO  and  the  Commission 
should  have  an  opportunity,  where  a 
person’s  future  status  in  the  business 
has  not  yet  been  fully  adjudicated,  to 
review  his  employment,  even  if  on  a 
temporary  basis,  when  a  disqualification 
first  occurs.  In  such  situations,  the 
Commission  may  have  an  investigation 
underway  or  there  may  be  risks  to 
continued  employment  that  the 
Commission  would  like  to  consider. 

Nevertheless,  the  firm,  the  associated 
person  or  an  SRO  may  seek  a  no-action 
position  from  the  Commission  [e.g., 
under  paragraph  (d)  of  the  rule)  in  the 
case  of  a  disqualihcation  that  occurs 
during  the  course  of  employment.  If  a 
disqualification  occurs  prior  to  a 
transfer  and  an  exemption  [e.g.,  prior 
Commission  consideration  of  the 
conduct  without  any  limitation  on  future 
employment)  “  from  the  rule  is  not 
available,  the  SRO  should  not  readmit 
the  applicant  without  Hling  a  notice  with 
the  Commission.  Sections  6(c)(2)  and 
15A(g)(2)  of  the  Act  so  contemplate. 

Another  amendment  to  paragraph 
(a)(3)  of  the  rule,  which  has  been 
adopted  as  proposed,  will  also  remove 
from  the  Hling  requirement  cases  where 
the  sole  operative  statutory 
disqualiHcation  consists  of  an 
injunction  *’  that  was  entered  ten  or 
more  years  prior  to  the  proposed 
admission  or  continuance.  The 
Commission  believes  that  it  is  unlikely 
that  an  injunction  issued  more  than  ten 
years  prior  to  reentry  would,  by  itself, 
be  an  appropriate  impediment  to 
reentry. 

One  commentator  suggested  that, 
where  the  disqualiHcation  consists  of 
any  injunction  that  is  not  followed  by 
administrative  proceedings,  the 
admission  or  continuance  should  be 
subject  to  an  abbreviated  notiHcation 
under  the  ruleFederal  Register  ^  and 
another  commentator  suggested  that  the 
Commission  provide  such  relief  with 
respect  to  all  injunctions  that  do  not 
raise  “important  issues  of  investor 
protection.’’**  In  the  absence  of  more 
clearly  defined  criteria  for  affording 
exemptive  relief  for  additional  classes  of 
injunctive  actions,  the  Commission 
believes  that  it  should  not  adopt  the 
commentators’  recommendations.  In  the 
Commission’s  experience,  there  have 
been  a  variety  of  situations  where,  for 


“NY8E  Response. 

^See  paragraphs  (a)(3}(lv)  and  (v)  of  Ifae  rula. 

”  See  Seetions  3(a)(39)  and  16(b)(4)(C)  (d  the  Act 
^NASD  Response. 

“Amex  Response. 


appropriate  reasons,  administrative 
proceedings  did  not  immediately  follow 
the  issuance  of  an  injunction  but  the 
Commission  nevertheless  wished  to 
retain  full  and  Hnal  authority  to  pass 
upon  the  future  status  of  the  subject  Hrm 
or  individual  in  the  securities  business. 
Further  investigations  of  the  underlying 
facts  may  still  have  been  in  progress,  or 
there  may  not  have  been  an  immediate 
need  to  institute  administrative 
proceedings  where,  for  example,  an 
enjoined  person  had  left  the  securities 
business  or  an  enjoined  Hrm  had 
become  inactive.  In  such  cases,  the 
Commission  may  conclude  that,  because 
of  the  presence  of  the  injimction  as  itself 
a  potential  bar  to  future  reentry, 
administrative  action  should  be 
withheld  in  order  to  better  utilize 
currently  available  resources.  Adoption 
of  the  commentators’  suggestions  could 
readily  open  up  the  possibility  for 
unduly  diminishing  the  Commission’s 
desired  role  in  reviewing  the  future 
participation  of  such  persons  in  the 
business,  as  and  when  the  question 
arises. 

A  further  exception  from  the  full  filing 
requirements  is  being  adopted,  under 
paragraph  (a)(3)(iv)  of  the  rule,  for 
certain  reentiy  situations  where  a 
person’s  statutory  disqualiHcation  was 
the  subject  of  prior  Commission 
consideration  during  an  administrative 
proceeding  {e.g.,  pursuant  to  section 
15(b)  of  the  Act).  The  amendment  will 
apply  where,  on  the  prior  occasion,  (1) 
the  Commission  concluded  that  it  would 
not  restrict  or  limit  the  future 
employment  of  the  disqualiHed  person 
in  the  securities  indust^  on  the  basis  of 
that  disqualifying  circumstance  or  (2) 
the  Commission  set  forth  restrictions  or 
limitations  on  the  person’s  employment 
in  the  seciu’ities  industry  for  a  speciHed 
time  period  and  that  time  period  has 
elapsed.  An  additional  exemption  is 
included  in  paragraph  (a)(3)(v)  of  the 
rule  to  cover  those  situations  where  the 
same  kinds  of  determinations  respecting 
a  person’s  future  participation  in  the , 
securities  business  were  incorporated  in 
the  judgment  or  decision  entered  in  a 
court  enforcement  action.  In  order  to 
permit  the  Commission  to  oversee  use 
by  the  SRO’s  of  these  exceptions, 
however,  the  Commission  proposed  that 
SRO’s  be  required  to  advise  the 
Commission,  by  letter,  of  those 
instances  where  it  takes  an  admission  or 
continuance  action  in  reliance  on  those 
provisions.** 


“These  eondltional  exceptloas  to  fhe  notice 
requirement  would  not  act  in  any  way  to  remove  the 
disqualification.  Therefore,  among  other  things,  the 
disqiiaKfication  would  still  be  required  to  be 

Continued 
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Commentators  suggested  that  the 
short  form  notification  requirement  not 
be  applicable  for  excepted  entries  under 
paragraphs  {a)(3)(iv)  and  (a)(3)(v)  of  the 
rule. “Two  commentators  also  believed 
that  the  short  form  notification  should 
not  be  required  for  entries  under 
paragraph  (a)(3)(v)  of  the  rule  if  a  person 
remains  with  the  same  firm  he  was  with 
prior  to  the  statutory  disqualification,  as 
the  court  would  have  made  its  decision 
with  the  full  knowledge  of  the  person’s 
then  current  employment. “The 
Commission  believes,  however,  that  the 
short  form  notification  should  be  used  in 
the  foregoing  situations  since  it  will 
assist  the  Commission  in  overseeing 
how  the  exceptions  are  being  applied 
and  interpreted  by  SRO’s  and  would  not 
impose  a  substantial  burden  upon 
SRO’s. 

Two  commentators  suggested  that,  in 
paragraph  (a](3)(iv]  of  the  rule,  the 
category  of  administrative  proceedings 
under  the  Act  that  provides  the  basis  for 
a  short  form  notification  be  broadened 
to  encompass  administrative 
proceedings  under  other  securities  laws 
administered  by  the  Commission.” 

Since  it  is  possible  that  the  broker- 
dealer  status  of  persons  and  firms  would 
be  addressed  in  administrative 
proceedings  under  federal  securities 
laws  other  than  the  Securities  Exchange 
Act — as,  for  example,  in  connection  with 
the  settlement  of  such  a  proceeding 
under  the  Investment  Advisers  Act  of 
1940 — the  rule  has  been  amended  to 
provide  for  this  possibility. 

Finally,  an  exemption  from  the  full 
notice  requirements  has  been  adopted  to 
cover  situations  where  the  Commission 
has  previously  consented,  pursuant  to 
section  15(b)(6)  or  15B(c)(4)  of  the  Act, 
to  a  particular  proposed  association  of  a 
person  who  is  subject  to  a  Commission 
order  under  one  or  both  of  those 
sections  barring  the  person  from  being 
or  becoming  associated  with  a  broker  or 
dealer  or  municipal  securities  dealer.  “ 
Since  the  Commission  would  already 
have  been  directly  informed  of  and 
would  have  approved  the  particular 
proposed  employment,  the  filing  of  a 
notice  under  the  Rule  would  serve  no 
useful  purpose  in  those  situations. 

B.  SRO  Records  Filed  with  the 
Commission 

Paragraphs  (c)  and  (e)  of  the  amended 
rule  formally  require  the  inclusion  in 


disclosed  on  Form  BD  and  in  registration  filings 
with  the  SRO(s). 

“NYSE  and  Amex  Responses. 

“NASD  and  Amex  Responses. 

”  NYSE  and  Amex  Responses. 

“See  "Clarifications,”  subsection  C,  infra,  for  a 
discussion  of  certain  of  the  circumstances  under 
which  such  prior  Commission  action  on  the 
proposed  association  may  arise. 


SRO  notices  and  applications  of  the 
following  additional  information  that  the 
Commission,  through  experience,  has 
found  helpful  in  reviewing  and  making 
determinations  with  respect  to  notices 
and  applications  filed  under  the  rule  and 
has  previously  requested  that  the  SRO’s 
supply;  “ 

1.  Information  Relating  to 
Supervisors.  'The  rule  has  been  amended 
to  require  that  information  be  provided 
in  the  recitation  of  the  proposed 
supervisory  procedures  concerning  the 
pertinent  qualifications  of  the 
supervisors,  including  prior  disciplinary 
and  enforcement  actions  against  them 
and  the  relationship  of  any  of  the 
supervisors  to  the  disqualihed  person.  ** 

2.  Terms  of  Employment  and 
Supervision.  Under  the  rule  as  amended, 
a  statement  by  the  proposed  employer 
setting  forth  the  terms  and  conditions  of 
the  prospective  employment  and 
supervision  will  be  required  by  this 
provision.®*  As  proposed,  an  afHdavit  by 
the  proposed  employer  attesting  to  the 
accuracy  of  the  statement  would  have 
also  been  required  by  this  provision. 
Several  commentators  stated  that  the 
affidavit  requirement  was 
unnecessary.**  Two  commentators 
observed  that  the  applicant  and 
employer  are  already  under  an 
obligation  to  provide  truthful 
information  to  SRO’s  emd  that  failure  to 
do  so  would  itself  constitute  a  statutory 
disqualification.**  The  same  two 
commentators  also  stated  that  witnesses 
are  not  sworn  in  their  disciplinary  or 
disqualifications  proceedings.  **  In 
response  to  these  comments,  including 
their  recognition  of  the  importance  of 
assuring  accuracy  in  the  representations 
made  to  SRO’s  that  are  contained  in  the 
notices  filed  with  the  Commission,  the 
Commission  has  not  adopted  the 
proposed  affidavit  requirement.** 


“The  NYSE  obsu'ved  that  paragraphs  (c)  and  (e) 
contain  requests  for  duplicative  material.  Although 
there  are  important  distinctions  between  those 
provisions,  many  of  the  requirements  set  forth  in 
paragraph  (c)  for  contents  of  notices  have  been 
repeated  in  paragraph  (e)  for  contents  of 
applications  for  nu-action  orders  or  consents  to 
avoid  excessive  cross-references  in  the  text  of  the 
rule.  If  Iwth  a  notice  and  application  are  filed  with 
the  Commission,  however,  only  one  set  of  the 
materials  or  information  required  by  both  (c)  and  (e) 
must  be  included  in  the  combined  filing. 

“Paragraph  (c){4)(i]  of  the  rule. 

*'  Paragraph  (c)(4)  of  the  rule. 

”  NASD,  NYSE,  Amex  and  Phlx  Responses. 

“NASD  and  Amex  Responses. 

“One  commentator  was  also  concerned  that 
obtaining  the  affidavits  could  impose  a  substantial 
cost  bur^n  on  member  firms.  Phlx  Response. 

“The  Commission  has  also  determined  not  to 
include  in  the  amended  rule  the  proposed  affidavit 
requirement  for  certain  written  materials  not 
included  in  a  certified  hearing  record  that  are 
furnished  by  persons  other  than  an  SRO  or  the 
Commission.  See  paragraphs  (c)(6)  and  (e)(7)  of  the 


3.  Other  Disqualified  Persons 
Employed  by  the  Firm.  A»  amended,  the 
Rule  requires  that  the  names  and 
locations  of  other  disqualified  persons 
employed  by  the  firm  be  included  in  a 
notice  or  application.  One  commentator 
suggested  that  such  information  would 
be  of  little  relevance  to  the 
Commission.*® The  Commission  believes, 
however,  that  such  information  is  useful 
in  permitting  it  and  the  SRO’s  to 
evaluate  the  adequacy  of  the  proposed 
supervisory  procedures.  Those 
procedures  may  be  expected  to  vary 
depending  upon,  among  other  factors, 
the  number  of  disqualified  persons 
within  a  firm  or  under  the  immediate 
supervision  of  a  particular  office  or 
supervisor.  For  example,  the  presence  of 
disqualified  persons  at  offices  other 
than  the  one  at  which  an  applicant  is  to 
be  employed  may  affect  the  degree  of 
secondary  [e.g.,  home  office)  supervision 
that  an  applicant  may  receive  and 
therefore  should  be  considered  in 
reviewing  a  reentry  or  continuance 
notice  or  application.  Accordingly,  no 
change  has  been  made  in  this  provision, 
which  has  been  adopted  as  proposed. 

4.  Examinations.  TTie  R-ule  as 
amended  will  require  that  notices  and 
applications  include  a  summary  of  the 
findings  and  disposition  of  the 
examinations  that  were  conducted, 
within  the  prior  two-year  period,  by  all 
SRO’s  of  the  main  office  and  any  branch 
office  of  the  proposed  employer  where 
an  applicant  would  be  employed  or 
supervised. 

Commentators  criticized  as  unduly 
burdensome  the  proposed  requirement 
for  inclusion  of  results  of  all 
examinations  of  the  firm  completed  by 
all  SRO's  during  the  previous  three 
years.**  They  expressed  concern  that  the 
examination  results  for  an  entire  multi¬ 
office  firm  would  not  be  pertinent  for 
evaluating  the  adequacy  of  a  firm’s 
supervisory  procedures.  One  SRO 
suggested  that  examination  results  for 
the  main  office  and  branch  office  where 
the  individual  will  be  employed  would 
provide  sufficient  information  to  make 
an  informed  judgment  about  the  firm’s 
ability  to  supervise.**  Another 
recommended  that  the  examination 
information  be  limited  to  the  branch 
office  where  the  disqualified  person  is 
proposed  to  be  employed.**  A  third  SRO 
suggested  that  the  statement  of  the  filing 
SRO  be  confined  to  the  results  of  the 


rule  as  set  forth  in  the  Proposal  Release.  The  same 
conunentators  made  similar  comments  with  respect 
to  that  proposed  affidavit  requirement. 

“SLA  Response. 

“NASD,  NYSE,  Amex  and  the  Phlx  Respmises. 

“  NASD  Response. 

“  Amex  Response. 
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most  recent  examination  conducted  by 
the  SRO  and  only  those  results  of  that 
examination  pertaining  to  problems 
uncovered  by  it  in  regard  to  related 
supervisory  procedures.**  Another  SRO 
stated  that  the  examination  results  may 
not  be  needed  if  the  Rule  were  amended 
to  require  that  firms  include  in  notice 
filings  any  disciplinary  actions  taken 
against  the  firm.** 

Two  commentators  suggested  that  a 
summary  of  examination  results  of  other 
SRO's  should  not  be  required  since  they 
will  generally  have  concurred  with  the 
filing,  thereby  indicating  that  there  are 
not  serious  problems  with  the  member 
firm.**  One  commentator  was  also 
concerned  that  SRO’s  should  not  have  to 
make  independent  findings  with  respect 
to  examinations  conducted  by  other 
SRO’s.** 

In  light  of  the  comments,  the 
Commission  has  determined  that  notices 
and  applications  should  include  a 
summary  of  all  SRO  inspections  of  the 
firm’s  main  and  applicable  branch 
offices  for  two  years  prior  to  the  filing. 
The  Commission  concurs  with  the 
commentators  that  inspection 
information  concerning  imaffected 
branch  offices  should  not  be  required.  It 
believes,  however,  that  all  recent 
examination  information  from  each 
examining  SRO  is  necessary  to  obtain  a 
more  complete  basis  for  assessing  the 
firm’s  ability  to  supervise.  A  filing  SRO, 
as  in  the  past,  is  not  generally  required 
to  make  independent  findings  with 
respect  to  examinations  conducted  by 
other  SRO’s.  Nonetheless,  it  should 
consider  the  reported  results  in  its 
review  of  a  proposed  reentry  or 
continuance. 

5.  Form  U-4  and  certification.  The 
Rule  as  amended  will  require  inclusion 
of  a  completed  Form  U-4  **  and  a 
certification  by  the  SRO  that  the 
disqualified  person  currently  meets  all 
applicable  qualifications  requirements 


**NYSE  Response. 

Phlx  Response.  Since  disciplinary  actions 
against  member  firms  would  already  be  a  part  of 
the  Commission's  official  records,  the  Commission 
does  not  believe  that  it  is  necessary  for  such  actions 
to  be  included  as  part  of  the  SRO  record  in  filings 
under  the  Rule.  The  Commission  expects  that  such 
actions  will  be  considered  by  SRO's  in  connection 
with  reentry  and  continuance  matters  and,  where 
relevant,  will  be  discussed  in  the  filings.  The  rule 
does  require,  however,  that  a  copy  of  the 
disqualifying  order  forming  the  basis  of  the  reentry 
or  continuance  proceeding  accompany  the  SRO 
filing. 

“NASD  and  NYSE  Responses. 

“  Amex  Response. 

“Form  U-4  is  a  uniform  form  for  registration  of 
individuals  with  the  Commission,  SRO's  and  state 
securities  commissions  that  contains,  among  other 
things,  information  concerning  the  prior 
employment  and  disciplinary  history  of  the 
individuals. 


with  respect  to  the  proposed 
employment.  Commentators  questioned 
whether  the  certification  requirement 
would  serve  a  useful  purpose.**  One 
commentator  stated  that  the  system  of 
cooperative  regulation  between  the 
Commission  and  SRO’s  presupposes 
that  all  statements  made  by  an  SRO  will 
be  made  in  good  faith  and  that  the 
certification  requirement  should 
therefore  be  deleted.** 

The  latter  requirement  reflects  the 
procedures  now  followed  under  the 
Rule.  ’The  Commission  understands  that 
an  SRO  now  verifies  an  applicant’s 
qualifications  prior  to  reviewing  the 
merits  of  a  proposed  reentry  or 
continuance.  Under  present  practice,  for 
example,  an  SRO  normally  ascertains 
whether  an  applicant  has  passed  the 
appropriate  qualifying  examination  by 
reference  to  its  own  files  or  by 
consultation  with  the  SRO  that 
administered  the  examination.  The 
Commission  is  aware  of  at  least  one 
instance,  however,  where  considerable 
effort  was  expended  in  preparing  and 
reviewing  a  reentry  application  prior  to 
discovery  of  the  fact  ^at  the  applicant 
had  not  passed  the  applicable 
examination.  The  required  certification, 
which  imposes  no  significant  new 
burden,  is  designed  merely  to  help  the 
industry  and  the  Commission  avoid  such 
unnecessary  costs  in  the  future. 

6.  Materials  supplied  by  Commission 
staff.  The  Rule  as  amended  will  also 
require  that  any  written  information 
supplied  by  the  Commission  staff  for 
consideration  by  the  SRO  in  its 
disposition  of  the  matter  be  (1)  included 
as  part  of  the  notice  or  application  or  (2) 
incorporated  by  reference  in  the  notice 
or  application.  The  SRO  is  also  required 
to  include  a  statement  of  its  views  on 
the  information  supplied. 

One  commentator  stated  that  the 
reason  for  the  proposed  “return”  of 
materials  to  the  Commission  was  not 
apparent.  As  explained  in  the  Proposal 
Release,*the  Commission  is  especially 
concerned  that  existing  relevant 
information  in  its  files,  of  which  the  SRO 
initially  may  be  unaware,  be  a  part  of 
the  record  before  the  SRO  in  reentry 
proceedings  so  that  the  SRO  and 
affected  persons  may  have  an 
opportunity  to  address  that 
information.**  The  Commission  further 


“NASD,  NYSE  and  Amex  Responses. 

“NYSE  Response. 

“The  Rule  contemplates  a  hearing  before  the 
SRO  in  which  the  SRO  gives  the  applicant  an 
opportunity  to  support  the  propos^  employment  In 
addition,  an  SRO  favorably  disposed  to  the 
application  may  supplement  the  infonnation 
supplied  to  it  by  the  applicant  so  as  to  present  a 
record  to  the  Commission  supporting  its  proposal. 
There  is  not,  however,  a  requirement  that  the 


believes  that,  in  reviewing  notices  and 
applications  filed  under  the  Rule,  it 
should  have  before  it  the  full  record  that 
was  before  the  SRO.  The  Commission 
nevertheless  believes  that  the  same 
objectives  would  be  achieved  if  the 
materials  in  question  were  incorporated 
by  reference  in  the  SRO  filing  and  has 
amended  the  Rule  to  so  provide. 

7.  Materials  not  part  of  hearing 
record.  The  Rule  as  amended  requires 
that  all  materials  not  included  in  a 
certified  oral  hearing  record  before  the 
SRO  that  were  considered  by  the  SRO 
in  its  disposition  of  the  matter  be 
included  in  the  notice.**  As  discussed 
above,  the  proposed  requirement  that 
such  additional  statements,  if  furnished 
by  persons  other  than  an  SRO  or  the 
Commission,  be  accompanied  by  an 
affidavit  has  not  been  adopted.** 

The  Rule  has  contained  corresponding 
provisions  for  supplemental  materials 
that  are  submitted  to  the  Commission  as 
part  of  a  notice  or  application  but  which 
were  no/  a  matter  of  record  before  the 
SRO  and  therefore  were  not  considered 
by  the  SRO  in  reaching  its  decision  on 
the  merits.®*  One  commentator 
suggested  that  these  provisions  be 
re'vised  to  clarify  their  meaning.®*  The 
current  provisions  were  intended  to 
recognize  the  Commission’s  practice  of 
permitting  the  organization,  firm,  or 
associated  person  concerned  to 
supplement  the  SRO  record  by  including 
additional  factual  materials  in  the  notice 
or  application  filed  with  the 
Commission.  But  in  view  of  the  unusual 
nature  of  such  a  submission  and 
because  the  facts  contained  in  it  would 
not  have  been  subject  to  the  normal 
SRO  hearing  and  deliberative  process,®* 
the  Rule  requires  that  the  person  or 
organization  offering  such  facts  for  the 
Commission’s  consideration  do  so  in 
affidavit  form.  Under  the  circumstances, 
the  Commission  has  determined  to 
retain  these  provisions  with  the  addition 
of  some  clarifying  language  relating  to 
the  responsibility  for  the  completion  of 
the  required  affidavit. 

8.  Notification  to  the  Commission.  The 
Rule  has  been  amended  to  require  that, 
promptly  after  receipt  by  an  SRO  of  an 
application  for  admission  to,  or 
continuance  in,  membership, 
participation  or  association  with  a 
member  with  respect  to  a  person  subject 


hearing  before  the  SRO  be  a  formal  evidentiary 
hearing. 

“  Paragraphs  (c)(6)  and  (e)(7)  of  the  Rule. 

*^See  note  35,  supra,  and  accompanying  text, 

^See  the  last  subparagraphs  of  paragraphs  (c) 
and  (e)  of  the  current  Rule  and  the  proposed  revised 
rule,  respectively. 

NYSE  Response. 

“See  note  35,  supra.  ■ 
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to  a  statutory  disqualification,  the  SRO 
notify  the  Commission  staff  of  such 
receipt.  This  brief  notification  is  only 
required  in  cases  where  the  SRO  would, 
if  it  later  approves  the  admission  or 
continuance,  be  required  to  file  a  full 
notice  pursuant  to  paragraph  (a)(l}  of 
the  rule.  The  notification  will  enable  the 
Commission  staff  to  alert  the  SRO  to  the 
possible  existence  of  relevant 
information  in  its  files,  of  which  the  SRO 
may  be  unaware,  and,  in  appropriate 
circumstances,  to  make  such 
information  available  to  the  SRO  in  time 
to  permit  its  consideration  in  the  SRO’s 
processing  of  entry  or  continuance 
applications. 

C.  Clarifications 

1.  Categories  of  Persons  Subject  to  the 
Rule.  Several  commentators  were 
concerned  that  notices  would  have  to  be 
filed  under  the  Rule  for  all  clerical  and 
ministerial  employees  who  are  subject 
to  statutory  disqualifications  and 
requested  clarification  of  the  Rule  in 
that  regard.  The  Commission  is 
clarifying  the  Rule  to  provide  that 
member  employees  subject  to  the  notice 
filing  requirements  of  the  Rule  include 
only  (a)  employees  engaged  in  or 
supervising  other  employees  engaged  in 
advertising,  public  relations,  research, 
sales,  trading,  and  training,  except 
clerical  and  ministerial  persons  engaged 
in  such  activities  and  (b)  all  employees 
(including  clerical  and  ministerial 
persons)  with  access  to  funds  or 
securities  or  firm  books  and  records. 

2.  Continuances  in  Membership  or 
Association  with  a  Member.  Section 
6(c)(2),  15A(g)  (2)  and  17A(b)(4)(A)  of 
the  Act  specifically  require  that  notice 
be  given  (at  least  30  days  in  advance)  to 
the  Commission  by  SRO’s  with  respect 
to  “admitting”  any  disqualified  person 
or  registered  broker-dealer  to 
membership  or  participation,  or 
“permitting  any  [such]  person  to  become 
associated  with  a  member."  Paragraph 
(a)  of  the  Rule  provides,  however,  that 
the  filing  of  a  notice  is  required  not  only 
where  the  SRO  has  determined  to  admit 
a  disqualified  person  seeking  entry  or 
reentry  but  also  where  the  SRO 
proposes  to  continue  in  membership  or 
association  a  person  who  becomes 
subject  to  a  disqualification  while  a 
member  or  associated  with  a  member. 


’^NASD,  NYSE  and  Amex  Responses. 

”  Paragraph  (aK2)(i]  of  the  rule  as  amended 
herein. 

^Some  types  of  disqualifications  automatically 
terminate  membership,  participation  or  association. 
Others  do  not  See  Srction  3(a)(39)  of  the  Act.  Under 
section  17(a)  of  the  Act,  of  course,  the  Commission 
has  authority  to  require  SRO’s  to  furnish  it  such 
reports  as  the  Com^ssion  “prescribes  as  necessary 
or  appropriate  in  the  public  interest, . . . ." 


One  conunentator  questioned  whether 
the  Commission  should  require 
continuance  notices.^ The  principal 
reason  for  the  inclusion  of  continuance 
situations  is  that  the  Commission  has 
independent  authority  under  sections 
15(b)  or  19(h)  of  the  Act  effectively  to 
prevent  the  continuance  (as  well  as  an 
admission)  and  will  need  to  have  before 
it  the  same  kinds  of  information  in  order 
to  determine  whether  it  wishes  to 
exercise  that  authority  or  its  authority  to 
deny  membership,  participation  or 
association  imder  sections  6(c)(2), 
15A(g)(2)  and  17(A)(b)(4)(A).«' 

3.  Sections  15(b)(6)  and  15B(c)(4) 
Consents.  Sections  15(b)(6)  and  15B(c](4) 
of  the  Act  make  it  unlawful  for  any 
person  barred  under  those  sections  to 
become,  or  to  be,  associated  with  a 
broker-dealer  or  municipal  securities 
dealer  and  for  any  such  broker,  dealer 
or  municipal  securities  dealer  to  permit 
such  a  person  to  become,  or  remain,  a 
person  associated  with  the  firm  without 
the  consent  of  the  Commission. 
Therefore,  persons  under  such  bars  who 
are  the  subject  of  a  notice  filed  by  an 
SRO  under  the  rule  need  such  consent  to 
make  the  proposed  association  lawful. 
Such  consent  can  take  the  form  of  a 
declaratory  order  under  paragraph  (d)  of 
the  rule.  Since  there  has  been  some 
uncertainty  in  this  area,  an  amendment 
to  paragraph  (d)  of  the  rule  specifically 
clarifies  that  such  consent  can  and,  if 


‘*NSCC  Response.  NSCC  also  raised  questions 
concerning  the  burdens  of  the  present  rule  on 
clearing  agencies,  the  relevance  of  the  filing 
requirements  to  clearing  agency  functions  and  their 
capability  to  appropriately  process  continuance  and 
reentry  applications.  With  regard  to  reentries, 

NSCC  recommends  that  the  processing  fimction  be 
centralized  in  the  participant's  designated 
examining  authority.  The  Commission  notes  that, 
while  the  Act  requires  each  SRO  that  approves  a 
reentry  to  file  a  notice  with  the  Commission,  the 
rule  permits  interested  SRO's  to  coordinate  their 
activities  in  this  area  in  order  to  achieve  the  most 
efficient  use  of  their  collective  resources.  See  the 
Proposal  Release  and  paragraphs  (a)(3)(i)  and  (a)(5) 
of  the  rule.  The  Commission  understands  that  inter- 
SRO  arrangements  for  such  purposes  have  been 
established  and  expects  that  they  would  be 
available  to  all  interested  SRO's,  including  clearing 
agencies. 

‘’Section  15(b)  of  the  Act  empowers  the 
Commission  to  impose  exclusionary  sanctions, 
including  revocation  of  broker-dealer  registration, 
on  any  person  who  has  been  found  to  have 
committed  certain  offenses  (as  set  forth  in 
paragraphs  (4)  and  (6)  of  the  section),  which 
findings  and  sanctions  are  included  within  those 
constituting  a  “statutory  disqualification”  (as 
defined  in  section  3(a)(39))  from  SRO  membership, 
participation  or  association.  In  addition,  section 
19(h)  empowers  the  Commission  directly  to  suspend 
or  bar  persons  from  SRO  membership,  participation 
or  association  based  on  similar  findings. 

“See  the  second  sentence  of  paragraph  (d)  of  the 
rule.  See  also  In  the  Matter  of  NASD  and 
Fliederbaum  and  Mooradian.  Securities  Exchange 
Act  Release  No.  1556B  (February  13, 1979).  16  SEC 
Docket  1105. 


needed  when  the  notice  is  filed,  should 
be  sought  under  that  paragraph. 

At  the  same  time,  it  has  been  the 
Commission's  practice  to  permit  an 
individual  to  apply  directly  to  the 
Commission  for  reentry  in  cases  where 
the  Commission  has  barred  that  person 
from  association  with  a  broker-dealer  in 
a  proceeding  under  section  15(b)(6)  of 
the  Act  and,  as  part  of  that  sanction,  has 
explicitly  afforded  the  person  a  right  to 
apply  for  reassociation,  imder  . 
appropriate  conditions,  at  a  future 
time.®®  A  proviso  has  therefore  been 
added  to  the  new  provision  discussed  in 
the  preceding  paragraph  making  it  clear 
that  that  provision  does  not  affect  the 
individual's  ability  to  choose  to  apply 
directly.*® 

Commentators  were  concerned  that 
existence  of  the  alternative  procedure 
permitting  persons  to  apply  directly  to 
the  Commission  may  result  in  con^ion 
and  “forum  shopping”  by  disqualified 
persons.*’  The  commentators  suggested 
that  the  disqualified  person  should  be 
required  to  apply  directly  to  the 
Commission  for  reentry  in  all  such 
situations. 

The  Commission  believes,  however, 
that  either  procedure  is  compatible  with 
the  Act.  The  Commission  has  not  found 
that  the  degree  of  uncertainty  created  by 
offering  an  election,  which  has  been 
available  since  at  least  1977,  has 
resulted  in  undue  confusion  for  affected 
persons  or  organizations.  The 
Commission's  experience  also  has  not 
indicated  that,  as  a  practical  matter, 
there  is  any  inherent  difficulty  in 
providing  disqualified  persons 
alternative  procedures. 

The  Commission  has  historically 
expressed  a  general  preference,  where 
both  it  and  SRO's  have  exclusionary 
authority,  for  having  reentry  matters 
first  presented  to  the  SRO  (or  SRO's) 
concerned.*^ The  Commission,  however, 
has  recognized  exceptions  for  cases  of 
the  type  described  in  the  new  proviso  to 
paragraph  (d)  of  the  rule  where  it  has 
imposed  the  disqualification  in  the  form 
of  a  bar  or  suspension  fimm  association 
under  section  15(b)(6]  of  the  Act  and 
where  the  Commission  specifically 
granted  the  person  the  ri^t  to  apply  for 
reentry  in  the  future.*®  The  Commission 


“See  SecuriKes  Exchange  Act  Release  Na  11267, 
(February  26. 1975),  6  SEC  Docket  346  (1975). 

“Since  the  same  principles  seem  to  apply  to  bars 
from  association  %vith  a  municipal  securities  dealer 
under  section  15B(c)(4)  of  the  Act  a  reference  to 
that  section  has  also  been  included  in  the  provisa 
*'  NASD  and  Amex  Responses. 

“See  the  Proposal  Release. 

“Usually  these  are  settled  cases  wdiere,  since  the 
Commission  itself  negotiated  the  settlement  widi 
the  disqualified  person  and  took  the  disqualibring 

ConUniiad 
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believes  that  the  equities  in  favor  of  the 
person  having  a  choice  of  two  avenues 
for  obtaining  relief  in  such  cases 
outweigh  any  disadvantages. 

4.  Other  Requests  for  Relief  by 
Municipal  Securities  Firms.  Under 
sections  15B(a)(2)  and  15B(c](2)  of  the 
Act,  the  Commission  has  authority  to 
exclude  from  registration  as  a  municipal 
securities  dealer  any  person  that  would 
be  subject  to  denial,  revocation  or 
suspension  of  its  broker-dealer 
registration  if  it  were  so  registered  or  if 
it  were  seeking  such  registration  under 
Section  15(b).  For  example,  if  a  bank 
municipal  securities  dealer  ^  that  was 
seeking  registration  under  section 
15B(a)(2)  were  the  subject  of  a 
conviction  or  injunction  of  a  type 
described  in  section  15(b)(4)  of  the  Act, 
the  Commission  could  deny  that 
registration.  Thus,  if  that  bank  dealer 
were  also  seeking  participation  in  a 
registered  clearing  agency  and  the 
clearing  agency,  as  required  by  Section 
17A(b)(4)(A)  of  the  Act,  filed  a  notice  of 
that  proposed  participation  under  Rule 
19h-l,  the  clearing  agency  (or  bank 
dealer)  might  also  wish  to  apply  to  the 
Commission  for  a  determination  that  the 
Commission  would  not  institute  a  denial 
proceeding  against  the  bank  dealer 
under  section  15B(a)(2)  on  the  basis  of 
the  conviction  or  injunction.  Since 
paragraph  (d)  of  the  Rule,  which  permits 
applications  for  such  Commission 
determinations  in  other,  similar 
situations,^  does  not  now  provide 
explicitly  for  such  applications  by  or  on 
behalf  of  mimicipal  securities  dealers, 
paragraph  (d)  has  been  amended  to  so 
provide. 

In  addition,  under  rule  G-4  of  the 
Municipal  Seciurities  Rulemaking  Board, 
a  municipal  securities  broker  or 
municipal  securities  dealer  that  is 
subject  to  certain  disqualiHcations  is 
considered  to  be  unqualiHed  to  engage 
in  the  municipal  securities  business 
unless  the  Commission  (or  in  some 
cases  the  NASD  or  appropriate  bank 
regulatory  agency),  on  application,  Hnds 
to  the  contrary.  Rule  19h-l  has  been 
amended  ^  to  permit  such  applications, 
when  required  to  be  submitted  to  the 
Commission,  to  be  filed  at  the  time  a 
notice  of  a  proposed  admission  or 


action,  the  latter  often  may  assume  that,  if  and 
when  he  sought  relief  pursuant  to  the  disqualifying 
order,  his  reentry  conditions  would  also  be 
primarily  in  the  Commission’s  hands. 

**  Banks  or  separately  identiflable  departments  or 
divisions  of  banks  doing  business  as  dealers  in 
municipal  securities  are  excluded  from  the  broker- 
dealer  registratioil  requirements  of  section  15(b]  but 
are  required  to  register  as  municipal  securities 
dealers  under  Section  15B.  See  Srotions  3(a)(5)  and 
3(a)(30)  of  the  Act 

*^See  section  entitled  “Background,”  supra. 

**See  paragraph  (d)(3)  of  the  rule. 


continuance  with  respect  to  the 
disqualified  person  is  filed  under  that 
rule. 

5.  Standards  for  Issuing  Declaratory 
Orders.  Paragraph  (d)  of  the  rule 
currently  provides  that  the  Commission 
may  issue  a  declaratory  order,  upon 
application  at  the  time  of  the  filing  of  a 
notice,  with  respect  to  the  membership, 
participation  or  association  of  any 
person  subject  to  an  applicable 
disqualification  if  “it  finds  it  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  fortherance 
of  the  purposes  of  the  Act.”  These 
standards,  which  are  not  required  by  the 
Act  in  this  context,  have  been  deleted 
and  the  paragraph  has  been  amended  to 
permit  the  Commission  to  issue  such  an 
order  “should  the  Commission 
determine  not  to  object  to  the  position  of 
the  SRO  set  forth  in  the  notice  or 
application.”  This  language  more 
accurately  reflects  the  nature  of  the 
Commission's  decision-making  process 
with  respect  to  the  issuance  of  such 
orders,  which  orders  are,  in  substance, 
similar  to  traditional  determinations  of 
the  Commission  not  to  institute 
enforcement  proceedings  under  the 
federal  securities  laws. 

6.  Procedures  to  be  Used  by  the 
Commission  in  Reviewing  Notices. 

Under  another  amendment,  the 
Commission  has  set  forth  in  paragraph 
(g)  of  the  rule  the  procedures  that  it  will 
follow  in  determining  whether  to  direct, 
pursuant  to  sections  6(c)(2),  15A(g)(2),  or 
17A(b)(4)(A)  of  the  Act,  that  a  proposed 
admission  covered  by  a  notice  be 
denied  or  an  order  barring  association 
issue  where  the  notice  is  filed  under 
paragraph  (a)  of  the  rule  and  is  not 
accompanied  by  an  application  for  a 
declaratory  order  under  paragraph  (d)  of 
the  rule.  These  procedures  parallel  those 
for  determining  Commission  action  on 
an  application  filed  under  paragraph  (d) 
of  the  rule. 

A  second  revision  of  paragraph  (g)  of 
the  rule  provides  that  the  Commission 
may  grant  or  deny  an  application  for  a 
declaratory  order  on  the  basis  of  the 
notice  or  application  filed  by  the  SRO, 
by  the  person  subject  to  the 
disqualification  or  by  another  applicant, 
such  as  the  proposed  employer,  on 
behalf  of  such  person.  Paragraph  (g)  of 
the  Rule  formerly  provided  that  the 
Commission  could  grant  or  deny  an 
application  under  paragraph  (d)  on  the 
basis  of  the  papers  filed  by  the 
“parties.”  Since  the  term  “parties”  was 
not  defined  in  the  Rule  and  therefore 
could  have  created  some  uncertainty, 
the  Commission  believes  that  it  would 
be  preferable  to  spell  out  its  intention 
more  clearly  in  this  respect. 


Finally,  the  Act  does  not  address 
whether  the  Commission  may  exercise 
its  veto  authority  under  sections  6(c)(2), 
15A(g)(2)  and  17A(b)(4)(A)  of  the  Act 
after  expiration  of  the  thirty  day  period 
following  the  Commission’s  receipt  of 
notice  from  an  SRO  of  a  proposal  to 
admit  a  disqualified  person  to 
membership,  participation,  or 
association  with  a  member.”  In 
addition,  those  provisions  do  not  specify 
when,  following  the  expiration  of  the 
minimum  thirty  day  period,  an  SRO  may 
admit  such  a  person.  Therefore,  and  in 
order  to  allow  ample  time  for  the 
Commission  to  consider  the  merits  of  a 
proposed  admission  when 
circumstances  require  a  longer  period  of 
deliberation,  the  ^e  has  been  amended 
to  provide  that  the  Commission  could, 
by  written  notice  to  the  SRO,  extend  for 
up  to  sixty  days  beyond  the  initial 
minimum  thirty  day  period,  its 
consideration  of  the  SRO's  proposal. 
However,  in  the  interests  of  fairness  to 
the  person  seeking  entry,  the 
amendment  also  provides  that  during 
the  Conunission's  extended 
consideration  of  whether  to  veto  the 
SRO’s  proposal,  the  person  may,  if  the 
SRO  consents,  temporarily  commence 
his  membership,  participation  or 
association  with  a  member.**  Such 
membership,  participation  or 
association  would,  of  course,  be 
required  to  terminate  if  the  Commission 
determines  to  exercise  its  veto  power 
during  the  extension  period. 

7.  Definition  of  “Control. "  The  Rule 
currently  provides  that  notices  need  to 
be  filed  with  the  Commission  with 
respect  to  a  person  associated  with  an 
exchange  or  securities  association 
member  if  such  person  is  in  a  control 
relationship  with  such  member  or 
controls  an  unregistered  broker-dealer 
affiliated  with  the  member. 
Commentators  suggested  that  the 
definition  of  the  term  “control”  should 
be  changed  so  that  the  current 
presumption  in  the  Rule  based  on  a  10% 
voting  or  participation  interest  conforms 
with  the  25%  test  in  rule  19g2-l  under 
the  Act.*®  The  commentators  expressed 
concern  that  the  rule’s  10%  standard 
was  unduly  restrictive.’®  One 
commentator  also  suggested  that  there 
may  be  some  conflict  or  ambiguity  in  the 
relationship  between  paragraph  (a)(2)(ii) 
of  the  rule,  which  includes  within  the 
SRO’s  duties  to  file  notices  with  the 
Commission  unregistered  non-member 
broker-dealers  that  are  affiliated  with 


*’See  Background  section  and  n.  8,  supra. 
**  See  paragraph44i)(7)  of  the  rule. 

**NYSE  and  Amex  Kesponses. 

"See  paragraph  (a)(2)  of  the  rule. 
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SRO  members  and  have  statutory 
disqualifications,  and  rule  19g2-l,  which 
(among  other  things)  relieves  the  SRO’s 
of  their  general  enforcement  obligations 
with  respect  to  such  broker-dealers.^* 

The  Commission  believes,  however, 
that  there  are  important  distinctions 
between  the  policies  underlying  the  two 
rules  that  merit  different  treatment.  Rule 
19g2-l  is  intended  to  relieve  SRO’s  of 
certain  of  their  broad  obligations  to 
enforce  the-Act  and  the  rules  thereunder 
with  respect  to  various  classes  of 
persons  associated  with  members 
whether  or  not  such  persons  are 
previously  adjudicated  offenders.*’*  Rule 
19h-l,  on  the  other  hand,  only  imposes 
on  an  SRO  a  limited  duty — to  report  to 
the  Commission  an  entry  into  the 
securities  business — and  that  duty 
relates  only  to  those  who  have  found  to 
have  committed  one  or  more  significant 
violations  of  law  or  standards  of 
business  conduct.  Because  of  the 
importance  to  the  industry  and  public 
investors  of  the  SRO’s  and  the 
Commission’s  retaining  close  regulatory 
oversight  concerning  prior  violators’ 
participation  in  the  securities  business, 
and  in  light  of  the  relatively  small 
regulatory  burdens  that  will  be  imposed 
on  the  Commission,  SRO’s  and  the 
industry,  the  Conunission  has  taken  the 
different  approaches  in  Rule  19h-l 
referred  to  by  the  commentators. 

One  Commentator  suggested  that, 
since  the  concepts  of  “associated 
persons’*  ”  and  “control”  have  wide 
application,  SRO’s  should  be  permitted 
to  employ  “realistic  guideposts”  in 
determining  the  applicability  of  the 
rule.**  Under  the  Rule,  the  10%  criterion 
merely  establishes  a  presumption  of 
control  that  may  be  rebutted. 
Accordingly,  in  determining  whether  the 
presumption  has  been  rebutted,  or 
where  the  presumption  is  not  applicable, 
the  SRO’s  would  be  expected  to  employ 
realistic  guideposts  in  reaching 
conclusions  on  the  issue  of  control  in 
specific  cases. 

Regulatory  Flexibility  Act 
Considerations 

The  Chairman  has  certified  that  the 
Rule  amendments,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  ’There  were  not  any  comments 
concerning  the  Chairman’s  certification 
that  were  received  following  publication 
of  the  Proposal  Release. 

"  NYSE  Response. 

''^See  Securities  Exchange  Act  Release  No.  12994 
(Nov.  15. 1976).  10  SEC  Docket  998. 

”  NYSE  Response. 

See  also  discussion  in  section  C.  1.,  supra, 
concerning  associated  persons. 


Statutory  Ba^ 

On  the  basis  of  the  foregoing  analysis 
and  discussion  and  the  Proposal 
Release,  the  Commission  finds  that  the 
amendments  to  rule  19h-l  adopted 
hereby  are  consistent  with  the  public 
interests,  the  protection  of  investors  and 
the  purposes  of  the  Act.  Overall,  it  is 
expected  that  the  amendments  to  rule 
19h-l  will  reduce  the  barriers  to  entry  or 
continuance  in  the  securities  industry 
and  will  result  in  a  corresponding 
increase  in  competition  in  the  ind^u^try. 

To  the  extent  that  the  burdens  on 
gaining  entry  or  continuance  in  the 
securities  industry  may  increase  for 
certain  individuals  as  a  result  of  the 
amendments,  such  burdens  on 
competition  are  necessary  and 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

The  amendments  to  rule  19h-l  are 
promulgated  under  the  Act,  and 
particularly  Sections  6, 15, 15A.  15B,  17. 
17A.  19  and  23  thereof  (15  U.S.C.  78f, 

78o,  780-3, 780-4,  78q,  78q-l,  78s.  and 
78w).  ’Therefore,  the  Commission  is 
amending  Part  240  of  Chapter  II  of  Title 
17  of  the  Code  of  Federal  Regulations  by 
revising  §  240.19h-l  to  read  as  follows: 

§  240.19h-1  Notice  by  a  self-iegulatoiy 
organization  of  proposed  admission  to  or 
continuance  in  membersMp  or  participation 
or  association  with  a  member  of  any 
person  subject  to  a  statutory 
disqualification,  and  applications  to  the 
Commission  tor  relief  therefrom. 

(a)  Notice  of  admission  or 
continuance  notwithstanding  a  statutory 
disqualification. 

(1)  Any  self-regulatory  organization 
proposing,  conditionally  or 
unconditionally,  to  admit  to,  or  continue 
any  person  in,  membership  or 
participation  or  (in  the  case  of  a 
national  securities  exchange  or 
registered  securities  association) 
association  with  a  member, 
notwithstanding  a  statutory 
disqualification,  as  defined  in  section 
3(a)(39)  of  the  Act,  with  respect  to  such 
person,  shall  file  a  notice  with  the 
Commission  of  such  proposed  admission 
or  continuance.  If  such  disqualified 
person  has  not  consented  to  the  terms  of 
such  proposal,  notice  of  the 
organization’s  action  shall  be  filed 
pursuant  to  rule  19d-l  under  the  Act  and 
not  this  rule. 

(2)  With  respect  to  a  person 
associated  with  a  member  of  a  national 
securities  exchange  or  registered 
securities  association,  notices  need  be 


filed  with  the  Commission  pursuant  to 
this  rule  only  if  such  person: 

(i)  Controls  such  member,  is  a  general 
partner  or  officer  (or  person  occupying  a 
similar  status  or  performing  similar 
functions)  of  such  member,  is  an 
employee  who.  on  behalf  of  such 
member,  is  engaged  in  securities 
advertising,  public  relations,  research, 
sales,  trading,  or  training  or  supervision 
of  other  employees  who  engage  or 
propose  to  engage  in  such  activities, 
except  clerical  and  ministerial  persons 
engaged  in  such  activities,  or  is  an 
employee  with  access  to  fimds, 
securities  or  books  and  records,  or 

(ii)  Is  a  broker  or  dealer  not  registered 
with  the  Commission,  or  controls  such 
(unregistered)  broker  or  dealer  or  is  a 
general  partner  or  officer  (or  person 
occupying  a  similar  status  or  performing 
similar  functions)  of  such  broker  or 
dealer. 

(3)  A  notice  need  not  be  filed  with  the 
Commission  pursuant  to  this  rule  ifi 

(i)  The  person  subject  to  the  statutory 
disqualification  is  already  a  participant 
in,  a  member  of.  or  a  person  associated 
with  a  member  of,  a  self-regulatory 
organization,  and  the  terms  and 
conditions  of  the  proposed  admission  by 
another  self-regulatory  organization  are 
the  same  in  all  material  respects  as 
those  imposed  or  not  disapproved  in 
connection  with  sudi  person’s  prior 
admission  or  continuance  pursuant  to  an 
order  of  the  Commission  under 
paragraph  (d)  of  this  section  or  other 
substantially  equivalent  written 
communication. 

(ii)  The  self-regulatory  organization 
finds,  after  reasonable  inquiry,  that 
except  for  the  identity  of  Ae  employer 
concerned,  the  terms  and  conditions  of 
the  proposed  admission  or  continuance 
are  the  same  in  all  material  respects  as 
those  imposed  or  not  disapproved  in 
connection  with  a  prior  ad^ssion  or 
continuance  of  the  person  subject  to  the 
statutory  disqualification  pursuant  to  an 
order  of  the  Commission  under 
paragraph  (d)  of  this  section  or  other 
substantially  equivalent  written 
communication  and  that  there  is  no 
intervening  conduct  or  other 
circumstance  that  would  cause  the 
employment  to  be  inconsistent  with  the 
public  interest  or  the  protection  of 
investors: 

(iii)  ’The  disqualification  consists  of 
(A)  an  injunction  from  engaging  in  any 
action,  conduct  or  practice  specified  in 
section  15(b)(4)(C)  of  the  Act  which 
injunction  was  entered  10  or  more  years 
prior  to  the  proposed  admission  or 
continuance — Provided,  however,  ’That 
in  the  case  of  a  final  or  permanent 
injunction  which  was  ptreceded  by  a 
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preliminary  injunction  against  the  same 
person  in  the  same  court  proceeding, 
such  ten-year  period  shall  begin  to  run 
from  the  date  of  such  preliminary 
injunction — and/or  (B)  a  tinding  by  the 
Commission  or  a  self-regulatory 
organization  of  a  willful  violation  of  the 
Act,  the  Securities  Act  of  1933,  the 
Investment  Advisers  Act  of  1940,  the 
Investment  Company  Act  of  1940,  or  a 
rule  or  regulation  under  one  or  more  of 
such  Acts  and  the  sanction  for  such 
violation  is  no  longer  in  effect; 

(iv)  The  disqualification  previously 
(A)  was  a  basis  for  the  institution  of  an 
administrative  proceeding  pursuant  to  a 
provision  of  the  federal  securities  laws, 
and  (B)  was  considered  by  the 
Commission  in  determining  a  sanction 
against  such  person  in  the  proceeding; 
and  the  Commission  concluded  in  such 
proceeding  that  it  would  not  restrict  or 
limit  the  future  securities  activities  of 
such  person  in  the  capacity  now 
proposed  or,  if  it  imposed  any  such 
restrictions  or  limitations  for  a  specified 
time  period,  such  time  period  has 
elapsed; 

(v)  The  disqualification  consists  of  a 
court  order  or  judgment  of  injunction  or 
conviction,  and  such  order  or  judgment 
(A)  expressly  includes  a  provision  that, 
on  the  basis  of  such  order  or  judgment, 
the  Commission  will  not  institute  a 
proceeding  against  such  person  pursuant 
to  section  15(b)  or  15B  of  the  Act  or  that 
the  future  securities  activities  of  such 
persons  in  the  capacity  now  proposed 
will  not  be  restricted  or  limited  or  (B) 
includes  such  restrictions  or  limitations 
for  a  specified  time  period  and  such  time 
period  has  elapsed;  or 

(vi)  In  the  case  of  a  person  seeking  to 
become  associated  with  a  broker  or 
dealer  or  municipal  securities  dealer,  the 
Commission  has  previously  consented 
to  such  proposed  association  pursuant 
to  section  15(b)(6)  or  15B(c)(4)  of  the 
Act. 

In  the  case  of  an  admission  to 
membership,  participation,  or 
association,  if  an  exception  provided  for 
in  this  paragraph  (a)(3)  is  applicable,  the 
self-regulatory  organization  shall, 
pursuant  to  its  rules,  determine  when 
the  admission  to  membership, 
participation,  or  association  shall  . 
become  effective. 

(4)  If  a  self-regulatory  organization 
determines  to  admit  to,  or  continue  any 
person  in,  membership,  participation,  or 
association  with  a  member  pursuant  to 
an  exception  from  the  notice 
requirements  provided  in  paragraphs 

(a)(3)(ii),  (iv)  or  (v)  of  this  section,  such 
organization  shall,  within  14  calendar 
days  of  its  making  of  such 
determination,  furnish  to  the 


Commission,  by  letter,  a  notification 
setting  forth,  as  appropriate: 

(i)  The  name  of  the  person  subject  to 
the  statutory  disqualification; 

(ii)  The  name  of  the  person’s 
prospective  and  inunediately  preceding 
employers  who  are  (were)  brokers  or 
dealers  or  municipal  securities  dealers; 

(iii)  The  name  of  the  person's 
prospective  supervisor(s); 

(iv)  The  respective  places  of  such 
employments  as  reflected  on  the  records 
of  the  self-regulatory  organization; 

(v)  If  applicable,  Ae  findings  of  the 
self-regulatory  organization  referred  to 
in  paragraph  (a)(3)(ii)  of  this  section  and 
the  nature  (including  relevant  dates)  of 
the  previous  Commission  or  court 
determination  referred  to  in  paragraph 
(a)(3)(iv)  or  (v)  of  this  section;  and 

(vi)  An  identification  of  any  other  self- 
regulatory  organization  which  has 
indicated  its  agreement  with  the  terms 
and  conditions  of  the  proposed 
admission  or  continuance; 

(5)  If  a  notice  or  notification  has  been 
previously  filed  or  furnished  pursuant  to 
this  rule  by  a  self-regulatory 
organization,  any  other  such 
organization  need  not  file  or  furnish  a 
separate  notice  or  notification  pursuant 
to  this  rule  with  respect  to  the  same 
matter  if  such  other  organization  agrees 
with  the  terms  and  conditions  of  the 
membership,  participation  or 
association  reflected  in  the  notice  or 
notification  so  filed  or  furnished,  and 
such  agreement  is  set  forth  in  the  notice 
or  notification. 

(6)  The  notice  requirements  of 
sections  6(c)(2),  15A(g)(2),  and 
17A(b)(4)(A]  of  the  Act  concerning  an 
action  of  a  self-regulatory  organization 
subject  to  one  (or  more)  of  such  sections 
and  this  paragraph  (a)  shall  be  satisfied 
by  a  notice  with  respect  to  such  action 
filed  in  accordance  with  paragraph  (c)  of 
this  section. 

(7)  The  Commission,  by  written  notice 
to  a  self-regulatory  organization  on  or 
before  the  thirtieth  day  after  receipt  of  a 
notice  under  this  Rule,  may  direct  that 
such  organization  not  admit  to 
membership,  participation,  or 
association  with  a  member  any  person 
who  is  subject  to  a  statutory 
disqualification  for  a  period  not  to 
exceed  an  additional  60  days  beyond 
the  initial  30  day  notice  period  in  order 
that  the  Commission  may  extend  its 
consideration  of  the  proposal;  Provided, 
however,  That  during  such  extended 
period  of  consideration,  the  Commission 
will  not  direct  the  self-regulatory 
organization  to  bar  the  proposed 
admission  to  membership,  participation 
or  association  with  a  member  pursuant 
to  section  6(c)(2),  15A(g)(2),  or 
17A(b)(4)(A)  of  the  Act,  and  the 


Commission  will  not  institute 
proceedings  pursuant  to  section  15(b)  or 
15B  of  the  Act  on  the  basis  of  such 
disqualification  if  the  self-regulatory 
organization  has  permitted  the 
admission  to  membership,  participation 
or  association  with  a  member,  on  a 
temporary  basis,  pending  a  final 
Commission  determination. 

(b)  Preliminary  notifications. 

Promptly  after  receiving  an  application 
for  admission  to,  or  continuance  in, 
participation  or  membership  in,  or 
association  with  a  member  of,  a  self- 
regulatory  organization  which  would  be 
required  to  file  with  the  Commission  a 
notice  thereof  pursuant  to  paragraph  (a) 
of  this  section  if  such  admission  or 
continuance  is  ultimately  proposed  by 
such  organization,  the  organization  shall 
file  with  the  Commission  a  notification 
of  such  receipt.  Such  notification  shall 
include,  as  appropriate: 

(1)  The  date  of  such  receipt: 

(2)  The  names  of  the  person  subject  to 
the  statutory  disqualification  and  the 
prospective  employer  concerned 
together  with  their  respective  last 
known  places  of  residence  or  business 
as  reflected  on  the  records  of  the 
organization; 

(3)  The  basis  for  any  such 
disqualification  including  (if  based  on  a 
prior  adjudication)  a  copy  of  the  order 
or  decision  of  the  court,  the  Conunission, 
or  the  self-regulatory  organization  which 
adjudicated  the  matter  giving  rise  to  the 
disqualification;  and 

(4)  The  capacity  in  which  the  person 
concerned  is  proposed  to  be  employed. 

(c)  Contents  of  notice  of  admission  or 
continuance.  A  notice  filed  with  the 
Commission  pursuant  to  paragraph  (a) 
of  this  section  shall  contain  the 
following,  as  appropriate: 

(1)  The  name  of  the  person  concerned 
together  with  his  last  known  place  of 
residence  or  business  as  reflected  on  the 
records  of  the  self-regulatory 
organization; 

(2)  The  basis  for  any  such 
disqualification  from  membership, 
participation  or  association  including  (if 
based  on  a  prior  adjudication)  a  copy  of 
the  order  or  decision  of  the  court,  the 
Commission  or  the  self-regulatory 
organization  which  adjudicated  the 
matter  giving  rise  to  such 
disqualification; 

(3)  In  the  case  of  an  admission,  the 
date  upon  which  it  is  proposed  by  the 
organization  that  such  membership, 
participation  or  association  shall 
become  effective,  which  shall  be  not 
less  than  30  days  from  the  date  upon 
which  the  Commission  receives  the 
notice: 
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(4)  A  description  by  or  on  behalf  of 
the  person  concerned  of  the  activities 
engaged  in  by  the  person  since  the 
disqualihcation  arose,  the  prospective 
business  or  employment  in  which  the 
person  plans  to  engage  and  the  manner 
and  extent  of  supervision  to  be 
exercised  over  and  by  such  person.  This 
description  shall  be  accompanied  by  a 
written  statement  submitted  to  the  self- 
regulatory  organization  by  the  proposed 
employer  setting  forth  the  terms  and 
conditions  of  such  employment  and 
supervision.  The  description  also  shall 
include  (i)  the  qualiHcations,  experience 
and  disciplinary  records  of  the  proposed 
supervisors  of  the  person  and  their 
family  relationship  (if  any)  to  that 
person;  (ii)  the  findings  and  results  of  aU 
examinations  conducted,  during  the  two 
years  preceding  the  filing  of  the  notice, 
by  self-regulatory  organizations  of  the 
main  office  of  the  proposed  employer 
and  of  the  branch  office(s]  in  which  the 
employment  will  occur  or  be  subject  to 
supervisory  controls;  (iii)  a  copy  of  a 
completed  Form  U-4  with  respect  to  the 
proposed  association  of  such  person  and 
a  certification  by  the  self-regulatory 
organization  that  such  person  is  fully 
qualified  under  all  applicable 
requirements  to  engage  in  the  proposed 
activities;  and  (iv)  Uie  name  and  place  of 
employment  of  any  other  associated 
person  of  the  proposed  employer  who  is 
subject  to  a  statutory  disqualification 
(other  than  a  disqualification  specified 
in  paragraph  (a](3](iii]  of  this  section); 

(5)  If  a  hearing  on  the  matter  has  been 
held  by  the  organization,  a  certified 
record  of  the  hearing  together  with 
copies  of  any  exhibits  introduced 
therein; 

(6)  All  written  submissions  not 
included  in  a  certified  oral  hearing 
record  which  were  considered  by  the 
organization  in  its  disposition  of  the 
matter; 

(7)  An  identification  of  any  other  self- 
regulatory  organization  which  has 
indicated  its  agreement  with  the  terms 
and  conditions  of  the  proposed 
admission  or  continuance; 

(8)  All  information  furnished  in 
writing  to  the  self-regulatory 
organization  by  the  staff  of  the 
Commission  for  consideration  by  the 
organization  in  its  disposition  of  the 
matter  or  the  incorporation  by  reference 
of  such  information,  and  a  statement  of 
the  organization’s  views  thereon;  and 

(9)  Such  other  matters  as  the 
organization  or  person  deems  relevant. 
If  the  notice  contains  assertions  of 
material  facts  not  a  matter  of  record 
before  the  self-regulatory  organization, 
such  facts  shall  be  sworn  to  by  affidavit 
of  the  person  or  organization  offering 


such  facts  for  Commission 
consideration.  The  notice  may  be 
accompanied  by  a  brief. 

(d)  Application  to  the  Commission  for 
relief  from  certain  statutory 
disqualifications.  The  filing  of  a  notice 
pursuant  to  paragraph  (a)  of  this  section 
shall  neither  affect  nor  foreclose  any 
action  which  the  Commission  may  take 
with  respect  to  such  person  pursuant  to 
the  provisions  of  section  15(b),  15B  or 
19(h)  of  the  Act  or  any  rule  thereunder. 
Accordingly,  a  notice  filed  pursuant  to 
paragraph  (a)  of  this  section  with 
respect  to  the  membership, 
participation,  or  association  of  any 
person  subject  to  an  “applicable 
disqualification,’’  as  defined  in 
paragraph  (f)  of  this  section,  may  be 
accompanied  by  an  application  by  or  on 
behalf  of  the  person  concerned  to  the 
Commission  for  an  order  declaring,  as 
applicable,  that  notwithstanding  such 
disqualification,  the  Commission: 

(1)  Will  not  institute  proceedings 
pursuant  to  section  15(b)(1)(B),  15(b)(4), 
15(b)(6),  15B(a)(2),  15B(c)(2).  19(h)(2)  or 
19(h)(3)  of  the  Act  if  such  person  seeks 
to  obtain  or  continue  registration  as  a 
broker  or  dealer  or  municipal  securities 
dealer  or  association  with  a  broker  or 
dealer  or  municipal  securities  dealer  so 
registered,  or  membership  or 
participation  in  a  self-regulatory 
organization; 

(2)  Will  not  direct  otherwise,  as 
provided  in  section  6(c)(2).  15A(g)(2)  or 
17A(b)(4)(A)  of  the  Act;  and 

(3)  Will  deem  such  person  qualified 
pursuant  to  Rule  15b8^2  under  the  Act  or 
rule  G-4  of  the  Municipal  Securities 
Rulemaking  Board  under  the  Act. 

If  a  Commission  consent  is  required  in 
order  to  render  a  proposed  association 
lawful  under  section  15(b)(6)  or  15B(c)(4) 
of  the  Act,  an  application  by  or  on 
behalf  of  the  person  seeking  such 
consent  shall  accompany  the  notice  of 
the  proposed  association  filed  pursuant 
to  paragraph  (a)  of  this  section.  The 
Commission  may,  in  its  discretion  and 
subject  to  such  terms  and  conditions  as 
it  deems  necessary,  issue  such  an  order 
and  consent  should  the  Commission 
determine  not  to  object  to  the  position  of 
the  self-regulatory  organization  set  forth 
in  the  notice  or  application;  Provided, 
however.  That  nothing  herein  shall 
foreclose  the  right  of  any  person,  at  his 
election,  to  apply  directly  to  the 
Commission  for  such  consent,  if  he 
makes  such  application  pursuant  to  the 
terms  of  an  existing  order  of  the 
Commission  under  section  15(b)(6)  or 
15B(c)(4)  of  the  Act  limiting  his 
association  with  a  broker  or  dealer  or 
municipal  securities  dealer  but  explicitly 


granting  him  such  a  right  to  apply  for 
entry  or  reentry  at  a  later  time. 

(e)  Contents  of  application  to  the 
Commission.  An  application  to  the 
Commission  pursuant  to  paragraph  (d) 
of  this  section  shall  consist  of  the 
following,  as  appropriate: 

(1)  The  name  of  the  person  subject  to 
the  disqualification  together  with  his 
last  known  place  of  residence  or 
business  as  reflected  on  the  records  of 
the  self-regulatory  organization; 

(2)  A  copy  of  the  order  or  decision  of 
the  court  the  Commission  or  the  self- 
regulatory  organization  which 
adjudicated  the  matter  giving  rise  to 
such  “applicable  disqualification”; 

(3)  The  nature  of  the  relief  sought  and 
the  reasons  therefor; 

(4)  A  description  of  the  activities 
engaged  in  by  the  person  since  the 
disqualification  arose; 

(5)  A  description  of  the  prospective 
business  or  employment  in  which  the 
person  plans  to  engage  and  the  manner 
and  extent  of  supervision  to  be 
exercised  over  and  by  such  person.  This 
description  shall  be  accompanied  by  a 
written  statement  submitted  to  the  self- 
regulatory  organization  by  the  proposed 
employer  setting  forth  the  terms  and 
conditions  of  such  employment  and 
sup>ervision.  Ilie  description  also  shall 
indude  (i)  the  qualifications,  experience, 
and  disdplinary  records  of  the  proposed 
supervisors  of  tiie  person  and  their 
family  relationship  (if  any)  to  that 
person;  (ii)  the  findings  and  results  of  all' 
examinations  conducted,  during  the  two 
years  preceding  the  filing  of  the 
application,  by  self-regulatory 
organizations  of  the  main  office  of  the 
proposed  employer  and  of  the  branch 
office(s)  in  which  the  employment  will 
occur  or  be  subject  to  supervisory 
controls;  (iii)  a  copy  of  a  completed 
Form  U-4  with  respect  to  the  proposed 
association  of  such  person  and  a 
certification  by  the  self-regulatory 
organization  that  such  person  is  fiilly 
qualified  under  all  applicable 
requirements  to  engage  in  the  proposed 
activities;  and  (iv)  the  name  and  place  of 
employment  of  any  other  assodated 
person  of  the  proposed  employer  who  is 
subject  to  a  statutory  disqualification 
(other  than  a  disqualification  specified 
in  paragraph  (a)(3)(iii)  of  this  section); 

(6)  If  a  hearing  on  the  matter  has  been 
held  by  the  organization,  a  certified 
copy  of  the  hearing  record,  together  with 
copies  of  any  exhibits  introduced 
therein; 

(7)  All  written  submissions  not 
induded  in  a  certified  oral  hearing 
record  which  were  considered  by  the 
organization  in  its  disposition  of  the 
matter; 
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(8)  All  informatio'Q  furnished  in 
writing  to  the  self-regulatory 
organization  by  the  staff  of  the 
Commission  for  consideration  by  the 
organization  in  its  disposition  of  the 
matter  or  the  incorporation  by  reference 
of  such  information,  and  a  statement  of 
the  organization's  views  thereon;  and 

(9)  Such  other  matters  as  the 
organization  or  person  deems  relevant. 

If  the  application  contains  assertions  of 
material  facts  not  a  matter  of  record 
before  the  organization,  such  facts  shall 
be  sworn  to  %  afHdavit  of  the  person  or 
organization  offering  such  facts  for 
Commission  consideration.  The 
application  may  be  accompanied  by  a 
brief.  If  any  information  called  for  in  this 
paragraph  (e]  of  this  section  is  already 
contained  in  an  application  filed  with 
the  Commission  in  accordance  with 
paragraph  (b)  of  rule  15b&-2  under  the 
■Act  concerning  the  same  proposed 
employment,  such  information  may  be 
incorporated  by  reference  in  the 
application  pursuant  to  this  rule. 

(f)  Definitions.  For  purposes  of  this 
rule: 

(1)  The  term  “applicable 
disqualification”  shall  mean: 

(i)  Any  effective  order  of  the 
Commission  pursuant  to  section  15(b)  (4) 
or  (6),  15B(c)  (2)  or  (4)  or  19(h)  (2)  or  (3) 
of  the  Act — 

(A)  Revoking,  suspending  or  placing 
limitations  on  the  registration,  activities, 
functions,  or  operations  of  a  broker  or 
dealer; 

(B)  Suspending,  barring,  or  placing 
limitations  on  the  association,  activities, 
or  functions  of  an  associated  person  of  a 
broker  or  dealer; 

(C)  Suspending  or  expelling  any 

person  from  membership  or 
participation  in  a  self-regulatory 
organization;  or  ' 

(D)  Suspending  or  barring  any  person 
from  being  associated  with  a  member  of 
a  national  securities  exchange  or 
registered  securities  association; 

(ii)  Any  conviction  of  injunction  of  a 
type  described  in  section  15(b)(4)  (B)  or 
(C)  of  the  Act;  or 

(iii)  A  failure  under  the  provisions  of 
Rule  15b8-2  under  the  Act  or  rule  G-4  of 
the  Municipal  Securities  Rulemaking 
Board  under  the  Act,  to  meet 
qualifications  standards,  and  such 
failure  may  be  remedied  by  a  finding  or 
determination  by  the  Commission 
pursuant  to  such  rule(s)  that  the  person 
affected  nevertheless  meets  such 
standards. 

(2)  The  term  “control''  shall  mean  the 
power  to  direct  or  cause  the  direction  of 
the  management  or  policies  of  a 
company  whether  though  ownership  of 
securities,  by  contract  or  otherwise; 
Provided,  however.  That 


(i)  Any  person  who,  directly  or 
indirectly,  (A)  has  the  light  to  vote  10 
percent  or  more  of  the  voting  securities, 
(B)  is  entitled  to  receive  10  percent  or 
more  of  the  net  profits,  or  (C)  is  a 
director  (or  person  occupying  a  similar 
status  or  performing  similar  functions) 
of  a  company  shall  be  presumed  to  be  a 
person  who  controls  such  company; 

(ii)  Any  person  not  covered  by 
paragraph  (i)  shall  be  presumed  not  to 
be  a  person  who  controls  such  company: 
and 

(iii)  Any  presumption  may  be  rebutted 
on  an  appropriate  showing. 

(g)  Where  it  deems  appropriate  to  do 
so,  the  Commission  may  determine 
whether  to  (1)  direct,  pursuant  to  section 
6(c)(2).  15A(g)(2)  or  17A(b)(4)(A)  of  the 
Act,  that  a  proposed  admission  covered 
by  a  notice  filed  pursuant  to  paragraph 
(a)  of  this  section  shall  be  denied  or  an 
order  barring  a  proposed  association 
issued  or  (2)  grant  or  deny  an 
application  filed  pursuant  to  paragraph 
(d)  of  this  section  on  the  basis  of  the 
notice  or  application  filed  by  the  self- 
regulatory  organization,  the  person 
subject  to  the  disqualification,  or  other 
applicant  (such  as  the  proposed 
employer)  on  behalf  of  such  person, 
without  oral  hearing.  Any  request  for 
oral  hearing  or  argument  should  be 
submitted  with  the  notice  or  application. 

(h)  The  Rules  of  Practice  [17  CFR  201] 
shall  apply  to  proceedings  under  this 
rule  to  the  extent  what  they  are  not 
inconsistent  with  this  rule. 

By  the  Commission. 

George  A.  Fitzsimmons, 

Secretary. 

November  20, 1981. 

[FR  Doc.  81-34314  Filed  12-2-81: 8:45  am] 

BILUNG  CODE  MIO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled 

agency:  Social  Security  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  This  regulation  will  afford 
State's  for  which  SSA  administers  State 
supplementation  payments  under  the 
Supplemental  Security  Income  (SSI) 
program,  the  use  of  a  regression  formula 
in  the  computation  of  Federal  fiscal 
liability  (FIT,)  rates.  Under  the  FFL 
concept,  the  Federal  government 
assumes  responsibility  for  Federal 


errors  is  State  optional  and  mandatory 
supplementary  pa3nnents  discovered  by 
its  quality  assurance  system,  which 
exceed  the  4  percent  tolerance  for  error 
established  in  the  regulations.  The 
regression  formula  is  a  mathematical 
means  of  determining  the  relationship 
between  our  original  quality  assurance 
findings  and  the  results  of  an' 
independent  State  review  of  a 
subsample  of  these  same  cases.  The 
extent  of  differences  derived  fi'om 
studying  the  subsample  is  projected  to 
adjust  the  error  rate  in  our  total  sample 
of  cases.  This  is  an  alternative  to  the 
current  method  of  correcting  only  the 
differences  noted  in  the  State's 
subsample,  before  we  compute  the  FFL 
error  rates.  Use  of  the  regression 
formula  is  at  the  option  of  the  State,  and 
is  available  beginning  with  6-month 
sample  periods  beginning  October  1, 

1980. 

EFFECTIVE  DATE:  This  final  regulation  is 
effective  December  3, 1981,  but  States 
may  start  applying  it  for  6-month  sample 
periods  beginning  as  early  as  October  1, 
1980. 

FOR  FURTHER  INFORMATION  CONTACT. 

Willie  H.  Dow,  Room  3226  Annex 
Building,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235,  (301)  597- 
2516. 

SUPPLEMENTARY  INFORMATION:  We 

published  the  interim  rule  providing  for 
the  use  of  the  regression  formula  in  the 
Federal  Register  on  January  23, 1981  (46 
FR  7269)  with  a  60-day  comment  period. 
Two  comments  were  received  and  are 
discussed  under  the  heading  Discussion 
of  Comments. 

Backgroimd  Information 

Some  States  have  enterd  into 
agreements  with  the  Secretary  for  us  to 
administer  their  mandatory  and  optional 
supplementary  payments  in  the  SSI 
program.  Part  of  our  responsibility  is  to 
review  a  valid  sample  of  cases  for  each 
6-month  period  beginning  in  April  and 
October  of  each  year,  and  to  compute 
our  FFL  if  our  error  rate  based  on  the 
review  exceeds  a  prescribed  standard 
(currently  4  percent).  Additionally,  a 
State  may  rereview  a  subsample  of  the 
cases  we  select.  Traditionally,  the  States 
have  chosen  to  rereview  a  small 
subsample  of  these  cases.  If  we  agree 
with  a  State's  review  findings,  we  revise 
our  data  base  and  compute  our  FFL  by 
treating  the  State's  findings  as  if  they 
were  our  own  on  a  case-by-case  basis. 

Recently  the  States,  through  the 
National  Council  of  State  Public  Welfare 
Administrators  (NCSPWA),  have 
proposed  the  use  of  a  mathematical 
regression  formula  to  weight  the  value 
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of  errors  detected  by  a  State  in  its 
subsample  review.  A  regression 
methodology  estimates  the  extent  of 
differences  in  the  full  sample,  whereas 
the  present  case-by-case  methodology 
corrects  only  differences  noted  in  the 
State’s  subsample  of  our  sample.  The 
regression  formula  produces  a 
statistically  valid  error  rate  for  the  total 
sample  without  having  to  subject  to 
rereview  every  case  in  the  quality 
assurance  sample.  The  effect  of  using 
the  regression  formula  in  any  particidar 
FFL  determination  will  be  to  raise, 
lower,  or  not  change  original  error  rate 
projections. 

Historically,  the  quality  assurance 
systems  in  SSI  and  in  AFDC  have  been 
similar.  The  regression  formula  has  been 
used  for  some  time  in  the  AFDC 
program.  The  States  have  requested  that 
the  use  of  the  regression  formula  be  an 
available  option  in  the  SSI  program. 
Accordingly,  we  have  amended 
§  416.2086(h)(2)  to  allow  a  State,  at  its 
option,  to  use  the  regression  formula  for 
6-month  sample  periods  beginning 
October  1, 1980. 

Discussion  of  Conunents 

We  received  two  comments  on  the 
interim  rule  published  on  January  27, 

1981  (46  FR  7269).  One  comment  was 
entirely  favorable  and  requires  no 
response.  That  commenter  stated  that  he 
is  pleased  to  see  the  publication  of  the 
regulation  on  the  regression  formula 
because  it  resulted  from  negotiations 
between  NCSPWA  and  SSA. 

The  other  commenter  stated  that  there 
is  no  documentation  in  any  Department 
of  Health  and  Human  Services 
publication  supporting  our  statement 
that  use  of  the  regression  formula  will 
increase  accuracy  of  the  payment  error 
rate  finding  used  for  the  Federal  fiscal 
liability  determination. 

Experience  in  using  the  regression 
formula  in  the  AFDC  program 
demonstrates  the  formula  to  be  a 
statistically  proper  method  for  taking 
into  account,  and  adjusting  for  fallibility 
and  possible  bias  that  may  occur  in  the 
initial  review.  However,  to  avoid 
misunderstanding,  we  have  made  minor 
editorial  changes  in  the  interim 
regulation  as  published  to  clarify  our 
definition  of  the  regression  formula. 

Use  of  the  regression  formula  is  not 
mandatory,  but  rather  at  the  option  of 
the  State.  A  State  is  free  to  exercise  its 
option  to  use  the  regression  formula  in 
any  6-month  sample  period.  Any  State 
which  believes  that  the  formula  does  not 
suit  its  needs  or  budget  conditions,  or 
will  not  adequately  reflect  the 
differences  detected  in  rereview  may 
refrain  from  exercising  the  option.  The 
State  then  may  have  its  Federal  fiscal 


liability  determined  under  the  present 
case-by-case  methodology  if  it  chooses 
to  rereview  cases  at  all. 

Certification  under  Executive  Order 
12291,  the  Regulatory  Flexibility  Act, 
and  the  Paperworii  Reduction  Act 

We  have  determined  that  this 
regulation  does  not  meet  the  criteria 
specified  in  Executive  Order  12291  for  a 
major  regulation.  In  addition,  we  certify 
that  this  regulation  does  not  have  a 
significant  economic  impact  on  small 
entities  because  its  use  is  optional  by 
States  and  it  affects  only  HHS  error 
rates.  There  are  no  recordkeeping  or 
reporting  requirements  requiring  OMB 
clearance. 

Accordingly,  this  regulation  is 
adopted  with  minor  e£torial  changes  as 
set  forth  below. 

(Secs.  1102  and  1631  of  the  Social  Security 
Act.  as  amended;  49  Stat.  647,  as  amended,  86 
Stat.  1745,  as  amended;  42  U.S.C.  1302  and 
1383) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.807,  Supplemental  Security 
Income  Program) 

Dated;  September  16, 1981. 

John  A.  Svahn, 

Commissioner  of  Social  Security. 

Approved;  November  13, 1981. 

Richard  S.  Schweiker, 

Secretary  of  Health  and  Human  Services. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

Part  416  of  Chapter  III  of  Title  20  of 
the  Code  of  Federal  Regulations  is 
amended  at  §  416.2086  by  revising 
paragraph  (h)(2)  to  read  as  follows: 

§  416.2086  Federal  liability  when  error  rate 
in  payment  of  federally  administered  State 
supplementation  exceeds  national 
standard. 

*  *  «  *  * 

(h)  *  *  * 

(2)  Adjustment  to  liability.  If  a  State’s 
finding  in  a  case  differs  from  ours  and  if 
we  agree  that  the  State  is  correct  we 
will  use  this  revised  finding  in 
computing  FFL.  We  wilt  then  determine 
our  liability — 

(i)  By  treating  the  State’s  findings  on 
cases  that  we  agree  upon  as  if  they  were 
the  findings  of  our  sample  review;  or 

(ii)  At  the  State’s  option,  through  the 
use  of  a  regression  formula  as  specified 
in  the  Federal-State  agreement.  For 
purposes  of  this  section,  a  regression 
formula  is  a  mathematical  means  of 
determining  the  relationship  between 
the  original  findings  of  the  Federal 
quality  review  and  the  results  of  an 
independent  State  rereview  of  a 
subsample  of  the  same  cases.  The  extent 


of  differences  derived  from  the 
subsample  is  projected  to  adjust  the 
error  rates  in  the  total  sample  of  cases 
selected  for  quality  review.  This  option 
is  available  for  6-month  sample  periods 
beginning  on  or  after  October  1, 1980. 

|FR  Doc.  81-34716  Filed  13-2-81:  8:45  am| 

BHJJNG  CODE  4190-11-11 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
(CGO  75-237] 

Drawbridge  Operation  Regulations; 
Opening  Signals  for  Drawbridges 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  amending 
its  regulations  governing  the  operation 
of  drawbridges  by  establishing  standard 
opening  and  acknowledging  signals  for 
most  of  the  drawbridges  throu^out  the 
country.  A  diverse  range  of  opening  and 
acknowledging  signals  has  been 
employed  for  many  of  these 
drawbridges.  By  eliminating  this 
potential  source  of  uncertainty  and 
confusion  for  the  mariner,  these 
regulations  should  contribute  to  safer 
copditions  on  the  nation’s  waterways.  In 
addition,  these  amendments  consolidate 
into  a  general  section  certain  provisions 
that  apply  to  a  large  number  of 
drawbri^es,  such  as  those  allowing  the 
use  of  radiotelephone  commimication  in 
lieu  of  sound  and  visual  signals,  and 
those  prohibiting  a  vessel  from 
attempting  to  pass  through  the  draws  of 
a  bridge  unless  an  opening  signal  has 
been  received. 

DATES:  This  amendment  is  effective  on 
February  8, 1982. 

Comments  on  revisions  made  in  this 
final  rule  that  were  not  discussed  in  the 
notice  of  proposed  rulemaking  must  be 
received  on  or  before  January  18, 1982. 
address:  Comments  should  be  mailed 
to  Commandant  (G-CMC/44)  (CGD  75- 
237),  U.S.  Coast  Guard,  Washington, 

D.C.  20593.  Between  the  hours  of  7KX) 
a.m.  and  5:00  p.m.,  Monday  through 
Thursday,  comments  may  be  delivered 
to,  and  are  available  for  inspiection  and 
copying  at  the  Marine  Safety  Council 
(G-CMC/44),  Room  4402,  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  D.C.  20593. 

FOR  FURTHER  INFORMATION  CONTACT. 
Frank  L  Teuton,  Jr.,  Chief,  Drawbridge 
Regulations  Branch  (G-NBR/14),  Room 
1420,  Department  of  Transportation, 
Coast  Guard  Headquarters,  2100  Second 
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Street,  SW.,  Washington,  D.C.  20593 
(202-426-0942). 

SUPPLEMENTARY  INFORMATION:  The 

Coast  Guard  published  a  Notice  of 
Proposed  Rulemaking  concerning  this 
amendment  on  }ime  26, 1980  (45  FR 
43226).  The  public  was  invited  to  submit 
comments  on  the  proposal  by  September 
1, 1980.  Sixty-one  comments  were 
received.  Twenty-four  of  these  either 
agreed  with  the  proposal  in  all 
particulars,  or  expressed  no  objection  to 
it.  The  remaining  comments  generally 
favored  the  proposal,  but  recommended 
certain  revisions.  These  comments  are 
discussed  below  in  the  same  order  as 
the  sections  of  the  rule  to  which  they 
pertain. 

One  comment  included  a  request  that 
a  public  hearing  be  held  on  this 
rulemaking.  In  light  of  the  substantial 
information  that  has  been  provided 
through  written  comments,  the  Coast 
Guard  did  not  consider  it  necessary  to 
hold  a  public  hearing,  as  it  could  not  be 
expected  to  generate  significant 
additional  ii^ormation.  Drafting 
Information:  The  principal  persons 
involved  in  drafting  this  rule  are:  Frank 
L.  Teuton,  Jr.,  Project  Manager,  Office  of 
Navigation,  and  Coleman  Sachs,  Project 
Attorney,  Office  of  the  Chief  Counsel. 

Discussion  of  Comments 

§  117.b  Signals. 

(a)  Sound  signals.  Several  comments 
recommended  substitution  of  the 
expression  “prolonged  blast"  for  “long 
blast"  in  paragraph  (a).  A  long  blast  was 
defined  in  the  proposal  as  being  of  three 
seconds  duration.  The  comments  noted 
that  “long  blast”  is  not  found  in  the 
Navigation  Rules,  but  that  “prolonged 
blast”  is  defined  in  these  rules  as  a  blast 
of  four  to  six  seconds  duration.  Because 
there  is  no  official  definition  of  “long 
blast,”  the  Coast  Guard  has  adopted 
“prolonged  blast"  in  these  final  rules, 
giving  it  the  same  definition  that  it  has 
in  the  Navigation  Rules. 

Several  comments  recommended  that 
megaphones  and  bells  be  eliminated 
from  the  list  of  permissible  signaling 
devices  in  paragraph  (a).  Some 
contended  that  drawtenders  may  have 
difficulty  hearing  signals  given  on  these 
devices.  Others  questioned  how  a 
distinct  long  or  short  blast  could  be 
produced  by  them.  The  final  rules  have 
been  changed  to  eliminate  bells  in  order 
to  preserve  their  uniqueness  as  fog 
signaling  devices.  Megaphones  have  not 
been  eliminated  from  the  list  of 
permissible  devices,  as  they  are  useful 
in  times  of  emergency  when  other 
signaling  devices  are  unavailable  or 
malfunctioning. 


One  comment  recommended  that  only 
signaling  devices  that  are  capable  of 
producing  120  decibels  of  sound  at  the 
source  be  permitted.  Another 
recommended  that  devices  with  an 
audible  range  of  three  miles  be  required. 
These  characteristics  for  sound 
producing  devices  are  specified  in  the 
Navigation  Rules.  The  requirements 
vary  according  to  vessel  size.  It  would 
be  inadvisable  to  include  these  details 
in  the  drawbridge  operation  regulations 
in  order  to  keep  them  as  simple  as 
possible.  The  recommendations  have 
therefore  not  been  adopted. 

One  comment  objected  to  the 
proposed  requirement  that  signaling 
devices  other  .than  those  specified  be 
capable  of  “producing  sound  that  can  be 
clearly  heard.”  This  was  felt  to  be  too 
subjective  a  standard.  The  Coast  Guard 
would  be  reluctant  to  phrase  the 
audibility  requirement  with  any  greater 
specificity  in  the  drawbridge  operation 
regulations,  as  it  is  a  subject  that  is 
treated,  and  properly  belongs,  in  the 
Navigation  Rules.  The  proposed 
language  has  therefore  been  retained. 

Several  comments  objected  to  the 
proposed  opening  signal  of  one  long 
blast  followed  by  one  short  blast.  One 
stated  that  this  signal  is  presently  used 
between  vessels  and  tugs  to  maneuver. 
No  confirmation  of  this  could  be  found 
in  the  Navigation  Rules.  Others  stated 
that  one  long  and  one  short  blast 
resembles  the  towing  signal.  Article 
15(e)  of  the  Inland  Rules  defines  the 
signals  for  vessels  towing  or  in  tow  as 
one  prolonged  and  two  short  blasts. 
There  should  be  no  difficulty 
distinguishing  this  from  the  proposed 
opening  signal.  Severed  parties 
recommended  the  adoption  of  alternate 
signals  presently  used  in  their  parts  of 
the  country.  The  Coast  Guard  has 
decided  to  retain  the  opening  signal 
originally  proposed,  modified  by  the 
substitution  of  prolonged  blast  for  long 
blast,  as  previously  discussed.  As  stated 
in  the  Notice  of  Proposed  Rulemaking, 
the  uniqueness  of  this  signal,  and  its 
suitability  for  its  intended  function 
justify  its  adoption  nationwide. 

One  comment,  suggesting  that  the 
interval  between  the  long  and  short 
blast  of  the  opening  signal  should  be 
better  defined,  recommended  that  it  be 
expressed  as  “one  long  blast  followed 
immediately  by  one  short  blast,”  This 
recommendation  has  not  been  adopted. 
The  Coast  Guard  is  unaware  of  any 
problems  with  the  proposed  singal  on 
those  bridges  where  it  is  already  used. 
The  fact  that  the  short  blast  should 
immediately  follow  the  long  blast  is 
implied  in  the  identification  of  these 
sounds  as  part  of  the  same  signal. 


Several  comments  recommended  that 
drawtenders  be  required  to  immediately 
acknowledge  opening  signals.  It  was  felt 
that  this  would  reduce  the  need  for 
vessels  to  circle  or  take  other  eyasive 
maneuvers  while  awaiting  a  response 
from  the  bridge.  This  would  allow  them 
to  promptly  pass  through  the  draw  when 
the  bridge  is  opened,  minimizing  the 
disruption  to  land  traffic.  The  Coast 
Guard  recognizes  the  need  for  the 
drawtender  to  provide  a  prompt 
response,  and  has  therefore  adopted  in 
these  final  rules  a  requirement  that 
acknowledging  signals  be  given  not 
more  than  30  seconds  after  the  receipt  of 
opening  signals. 

One  comment  suggested  that  the 
acknowledging  signal  should  differ  from 
the  opening  signal  to  allow  drawtenders 
on  consecutive  bridges  to  distinguish 
vessel  from  bridge  signals.  This  has  not 
been  adopted,  as  it  would  unduly 
complicate  signalling  procedures  to 
benefit  a  relatively  small  number  of 
bridges. 

One  comment  recommended  the 
addition  of  a  provision  specifying  that 
vessels  may  pass  through  the  draws  of 
bpen,  unmanned  bridges  without 
receiving  an  acknowledging  signal.  The 
final  rules  have  been  so  amended. 

Several  comments  recommended  that 
five  short  blasts  be  substituted  for  four 
short  blasts  as  the  acknowledging  signal 
when  the  draw  cannot  be  opened 
immediately  or  is  open  and  must  be 
closed  immediately.  Four  blasts  were 
originally  proposed  to  conform  to  the 
danger  signal  in  Article  17,  Rule  III  of 
the  Inland  Rules.  These  have  since  been 
amended  and  placed  in  substantial 
conformity  with  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  which,  in  rule 
34(d)  prescribes  five  or  more  short 
blasts  as  a  danger  signal.  The  new  rules 
are  to  take  effect  in  December,  1981.  In 
anticipation  of  this  development,  the 
recommended  change  in  being  adopted 
in  these  final  rules. 

One  comment  questioned  whether 
four  blasts  must  be  given  by  the 
drawtender  whenever  a  bridge  is  closed. 
This  signal  need  only  be  given  in 
response  to  an  opening  signal  fix)m  a 
vessel  if  the  draw  cannot  open 
immediately  or  is  open  and  must  close 
inunediately. 

One  comment  recommended  that  the 
word  “immediately”  be  eliminated  from 
the  heading  of  paragraphs  (a)(2)(i), 
(a)(2)(ii),  (b)(2)(i).  and  (b)(2)(ii),  which 
prescribe  acknowledging  signals  for 
drawbridges.  It  was  felt  that  this 
terminology  would  require  immediate 
openings,  and  would  not  take  proper 
account  of  the  time  lag  needed  for  land 
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traflic  to  clear  the  bridge.  The  phrase 
**as  soon  as  possible”  was  suggested  as 
an  alternative.  This  terminology  has  not 
been  adopted,  as  it  does  not  provide 
sufficient  guidance  to  vessel  operators 
and  bridge  tenders.  However,  the  word 
“promptly”  has  been  substituted  for 
“immediately”  to  imply  that  some  delay 
would  be  tolerated. 

Another  comment  reconunended  that 
a  provision  be  added  requiring 
drawbridges  to  open  immediately  upon 
signal  to  maintain  waterway 
navigability.  This  recommendation  has 
not  been  adopted.  As  noted  above, 
immediate  openings  cannot  be  provided 
in  all  instances,  as  some  allowance  must 
be  made  for  vehicular  traffic  to  clear  the 
bridge.  Occasionally,  openings  must 
also  be  delayed  to  allow  emergency 
vehicles  to  pass. 

Several  comments  recommended  that 
vessels  be  required  to  signal  when  they 
have  cleared  a  draw  in  order  to  avoid 
premature  closings.  The  Coast  Guard 
considers  it  uimecessary  to  impose  this 
additional  signalling  requirement.  The 
drawtender’s  visual  observations  should 
provide  sufficient  precaution  against 
premature  closings. 

A  number  of  comments  recommended 
the  adoption  of  signals  that  differ  from 
those  originally  proposed.  With  the  two 
exceptions  noted  above,  the  Coast 
Guard  has  retained  the  proposed 
signals,  as  they  are  felt  to  offer  the  least 
likelihood  of  confusion  with  signals 
given  different  meaning  under  the 
Navigation  Rules. 

(b)  Visual  signals.  One  comment 
recommended  that  visual  signals  be 
allowed  whenever  their  use  would  be 
appropriate.  It  was  noted  that  the 
proposal  would  only  allow  the  use  of 
visual  signals  when  adverse  weather 
conditions  prevent  sound  signals  from 
being  heard,  or  when  sound  producing 
devices  are  malfunctioning.  Other 
situations  were  described  that  might 
warrant  the  use  of  visual  signals,  such 
as  when  ambient  noise  levels  are  high, 
or  when  occupied  vessels  are  moored 
close  by  at  night.  Paragraph  (b)  has  been 
revised  to  broaden  the  range  of 
situations  that  are  cited  as  making  the 
use  of  visual  signals  appropriate. 

One  comment  recommended  that  the 
minimum  range  of  visibility  for  visual 
signals  be  expanded  from  one-half  mile 
to  two  miles.  This  recommendation  has 
not  been  adopted,  as  the  benefits  that 
could  be  derived  from  added  visibility 
are  not  considered  sufficient  to  justify 
the  expense  for  altering  structures  and 
installing  more  power^  lights. 

One  comment  noted  that  some  bridges 
presently  use  cylinders,  balls,  or  other 
devices  instead  of  lights  and  flags  to 
give  visual  signals,  and  recommended 


that  these  still  be  allowed.  The  Coast 
Guard  is  willing  to  allow  the  use  of 
devices  other  than  flags  and  lights  that 
are  capable  of  rendering  the  same 
signal,  especially  where  these  have  been 
previously  used.  The  parenthetical  note 
in  paragraphs  (b)(1)  and  (b)(2Kii)  has 
been  revised  to  reflect  this. 

One  comment  recommended  that 
flashing  lights  be  principally  used  on 
bridges  as  signalling  devices,  and  that 
the  manual  display  of  flags  or  lights  only 
be  allowed  in  the  case  of  equipment 
failure.  This  recommendation  has  not 
been  adopted.  It  would  impose  an 
unreasonable  expense  on  bridge 
owners,  especially  on  those  whose 
bridges  cross  waterways  that  carry  only 
occasional  vessel  traffic. 

One  comment  recommended  that 
visual  signals  be  given  only  through  the 
use  of  revolving  lights  with 
interchangeable  lenses  in  three  standard 
colors.  This  recommendation  has  not 
been  adopted.  The  Coast  Guard  wishes 
to  provide  vessel  and  bridge  owners 
with  greater  flexibility  in  the 
procurement  and  use  of  signalling 
devices  and  limit  the  expenses 
necessary  to  comply  wi^  these 
regulations. 

One  comment  opposed  the 
substitution  of  visual  signals  for  sound 
signals,  citing  the  dangers  drawtenders 
incur  in  manually  displaying  visual 
signals  during  inclement  weather.  The 
Coast  Guard  has  found  that  visual 
signals  must  be  allowed.  As  discussed 
above,  sound  signals  are  inefrective  or 
inappropriate  in  some  situations. 

Bridges  can  be  equipped  with 
mechanical  devices  to  eliminate  the 
need  for  drawtenders  to  display  visual 
signals  manually.  If  this  is  not  possible, 
drawtenders  should  be  instructed  to 
exercise  sufficient  caution  to  reduce  the 
likelihood  of  mishaps. 

One  comment  recommended  that 
visual  signals  not  apply  to  automated 
bridges.  These  are  bridges  that  are  not 
continually  maimed,  but  are  equipped 
with  opening  mechanisms  that  are 
activated  through  a  soimd  signal.  The 
Coast  Guard  recognizes  that  an 
exception  must  be  made  for  these 
bridges,  not  only  in  regard  to  visual 
signals,  but  sound  signals  as  well.  This 
is  because  they  may  be  activated  by 
signals  that  differ  ^m  those  under 
consideration.  As  a  consequence, 
signalling  provisions  have  been  retained 
within  the  individual  operation 
regulations  for  ail  automated  bridges. 

One  comment  objected  to  the 
proposed  use  of  a  white  light  as  an 
opening  signal  at  night.  It  was  felt  that 
the  drawtender  could  confuse  this  with 
other  lights  on  the  water.  The  Coast 
Guard  is  unaware  of  any  problems  with 


white  lights  at  the  numerous  bridges 
where  they  are  presently  required.  The 
majority  of  vessels  that  are  equipped 
with  li^ts  for  signalling  purposes  are 
most  likely  to  have  white  li^ts.  This  is 
also  the  color  li^t  that  is  probably  most 
readily  available.  The  Coast  Guard 
would  be  reluctant  to  impose  a 
requirement  for  different  equipment 
without  a  clearer  showing  ^at  a 
problem  exists. 

One  comment  recommended  that  two 
green  lights  flashing  alternately  should 
be  substituted  for  a  white  light  as  the 
acknowledging  signal  when  the  draw 
will  be  opened  It  was  noted  that  this 
signal  is  familiar  to  many  users  of 
United  States  waterways.  Paragraph 
(b)(1)  has  been  revised  to  allow  the 
acknowledging  signal  to  be  given  with  a 
white  or  green  li^L 

Several  comments  recommended  a 
change  in  the  provision  in  paragraph 
(b)(2)(ii)  requiring  vessels  to 
acknowledge  visual  signals  from  the 
bridge  “with  the  same  signal.”  Some  felt 
this  could  be  misinterpreted  as  requiring 
vessels  to  be  equipped  with  the  same 
signalling  devices,  such  as  elaborate 
arrays  of  flashing  lights.  Others  noted 
that  pleasure  craft  might  not  be 
equipped  with  red  flags,  lanterns,  or 
other  devices  employed  on  the  bridge. 
Paragraph  (b)(2)(ii),  as  well  as 
paragraph  (a)(2](ii)  containing  a  parallel 
provision  on  sound  signals,  have  been 
revised  to  allow  a  vessel  to 
acknowledge  a  bridge  signal  with  “a 
signal  that  carries  the  same  meaning.” 
This  would  clarify  the  fact  that  similar 
devices  need  not  be  used,  and  would 
permit  visual  signals  to  be 
acknowledged  with  sound  signals  if 
conditions  so  allow,  thus  affording 
vessel  operators  maximum  flexibility. 

(c)  Draw  will  not  open.  One  comment 
stated  that  this  paragraph's  prohibition 
on  vessel  passage  should  not  restrict  a 
vessel  from  moving  into  fenderings  or 
other  bridge  protection  structures  to 
await  bridge  openings  under  safe 
conditions.  The  paragraph  has  been 
revised  to  allow  such  maneuvers. 

(d)  Radiotelephones.  Two  comments 
recommended  Aat  all  drawbridges  be 
required  to  have  radiotelephones.  This 
recommendation  has  not  been  adopted. 
Many  bridges  do  not  have  sufficient 
vessel  traffic  passing  through  them  to 
warrant  the  use  of  radiotelephones. 
Nearly  all  of  the  bridges  that  could 
benefit  from  radiotelephones  already 
have  them  installed.  It  should  be  noted 
that  the  Commandant  of  the  Coast 
Guard  need  only  require  the  installation 
of  radiotelephones  under  33  CFR 
117.1(e)  upon  a  finding  that  their  use 
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would  be  essential  for  navigation  or 
safety. 

One  comment  stated  the  substitution 
of  radiotelephone  communication  for 
sound  and  visual  signals  should  not  be 
permitted.  Signals  were  considered  less 
likely  to  be  misunderstood  than  oral 
communication.  It  was  also  noted  that 
the  extended  range  afforded  by 
radiotelephone  communication  may 
result  in  premature  drawbridge  openings 
disrupting  vehicular  traffic.  Because  it  is 
less  formal  than  exchanging  signals,  it 
was  also  felt  that  radiotelephone 
communication  would  cause  the  vessel 
operator  to  be  less  cautious  in 
navigating  through  the  draw.  The  Coast 
Guard  has  not  adopted  this 
recommendation,  as  it  has  no  evidence 
that  problems  have  been  found  on  the 
numerous  bridges  that  have  been 
equipped  with  radiotelephones.  In  fact, 
radiotelephones  have  eiihanced  safety 
on  waterways  crossed  by  bridges  where 
they  are  in  use. 

A  number  of  comments  objected  to 
the  proposed  requirement  for  vessels  to 
monitor  the  radiotelephone  channel 
selected  for  communication  with  the 
drawtender  until  they  have  cleared  the 
draw.  Some  contended  that  there  is  no 
need  to  communicate  with  the 
drawtender  once  the  bridge  has  been 
opened.  Others  noted  that  masters  must 
monitor  other  channels  simultaneously 
in  some  locations.  The  monitoring 
requirement  has  been  retained  in  these 
final  rules.  It  is  felt  that  the  majority  of 
transits  are  so  short  that  this 
requirement  is  not  unreasonable. 
Monitoring  allows  vessel  operators  and 
drawtenders  to  hiake  rapid  changes  in 
the  transiting  sequence  if  unforeseen 
developments  arise. 

A  number  of  comments  recommended 
that  specific  channels  be  assigned  for 
radiotelephone  commimication  between 
vessel  and  bridge.  The  Coast  Guard  has 
no  authority  to  do  this,  as  it  is  a  function 
that  is  only  exercised  by  the  Federal 
Communications  Cpmmission. 
Furthermore,  in  light  of  regional 
variations  in  the  use  of  certain  channels, 
it  would  be  ill  advised  to  designate 
these  nationwide. 

One  comment  requested  publication 
of  VHF  channel  numbers  used  to  request 
bridge  openings.  As  this  is  general 
information  that  is  not  regulatory  in 
nature,  it  would  be  an  unnecessary 
addition  to  the  Code  of  Federal 
Regulations.  This  information  could  be 
more  effectively  disseminated  at  the 
Coast  Guard  District  level  through  the 
Local  Notice  to  Mariners. 

One  comment  recommended  that  a 
prescribed  format  be  adopted  for 
radiotelephone  communications.  This 
would  require  that  specific  language  be 


used  to  request  or  acknowledge  an 
opening.  The  Coast  Guard  considers  this 
unnecessary  in  light  of  its  interest  in 
keeping  these  regulations  as  simple  as 
possible.  It  would  also  disregard 
regional  variations  that  might  exist  in 
the  format  of  radiotelephone 
communications. 

One  comment  recommended  that  if 
paragraph  (d)  is  adopted,  allowing 
radiotelephone  communications  to  be 
substituted  for  sound  and  visual  signals, 
33  CFR  117.1(e)  should  be  amended. 

This  provision  describes  radiotelephone 
communication  as  serving  a 
supplementary  role.  It  has  been 
amended  as  suggested. 

(e)  Contiguous  drawbridges.  One 
comment  recommended  that  a 
“progressive  numeric”  system  of 
signalling  be  adopted  for  bridges  in 
close  proximity  to  one  another. 
Presumably,  this  would  require  an 
increasing  or  decreasing  number  of 
blasts  for  successive  bridges.  A  similar 
method  of  signalling  is  already 
employed  on  a  number  of  contiguous 
drawbridges.  The  Coast  Guard  does  not 
consider  Uiis  change  necessary  for  the 
small  number  of  bridges  that  employ 
other  techniques. 

One  comment  recommended  that  once 
an  opening  signal  has  been  given  for  a 
bridge,  it  should  be  eliminated  for 
subsequent  bridges  in  close  proximity.  It 
was  felt  that  drawtenders  should  be 
able  to  provide  openings  on  the  basis  of 
their  visual  observations.  By  eliminating 
excessive  noise,  the  recommended 
change  was  described  as  being 
beneficial  to  shoreside  residents  and 
occupants  of  neighboring  vessels  at 
anchor.  This  recommendation  has  not 
been  adopted.  It  is  necessary  for 
communications  to  be  established 
between  the  vessel  and  each 
drawtender,  as  vehicular  traffic 
conditions  on  subsequent  bridges  may 
delay  their  openings.  The  recommended 
change  might  also  result  in  unnecessary 
openings  for  vessels  intending  to  anchor 
between  bridges. 

Miscellaneous  comments.  Two 
comments  questioned  the  need  for 
nationwide  uniformity  in  drawbridge 
signals,  and  requested  that  the  Great 
Lakes  region  be  excluded  from  this 
scheme.  As  stated  in  the  Notice  of 
Proposed  Rulemaking,  uniform  signals 
will  eliminate  one  source  of  conf^ion 
for  mariners,  thus  contributing  to  safer 
conditions  on  the  nation’s  waterways. 
Wide  support  for  this  aspect  of  the 
proposal  was  expressed  by  those 
submitting  comments. 

One  comment  recommended  that  the 
uniform  signals  apply  to  all  drawbridges 
in  the  country.  The  Coast  Guard  does 
not  agree  wi^  this  recommendation  for 


two  reasons.  First,  there  are  a  number  of 
close  proximity  drawbridges  in  several 
metropolitan  areas.  If  all  of  these 
bridges  were  required  to  open  on  the 
same  signal,  this  could  be  quite 
confusing,  and  the  Coast  Guard's 
position  is  that  different  signals  should 
be  used  for  each  bridge.  The  second 
group  of  drawbridges  that  should  not 
require  standard  signals  are  those  that 
are  automated.  Several  of  these  bridges 
have  been  programmed  to  open  on 
different  signals.  The  Coast  Guard  feels 
that  reprogramming  these  bridges  would 
be  an  unnecessary  expense  to  the  bridge 
owner.  The  operation  of  these  bridges  is 
governed  by  the  following  sections,  in 
all  of  which  signalling  provisions  have 
been  retained: 

§  117.75  Boston  Harbor. 

§117.78  Cape  Cod  Canal 
§  117.130  Pequonnock  River,  et  al 
§  117.429  St.  Johns  River. 

§  117.432  Matanzas  River. 

§  117.435  Indian  River. 

§  117.436a  Loxahatchee  River. 

§  117.491  Mobile  River. 

§  117.550  Cedar  Bayou. 

§  117.554  Victoria  Channel. 

§  117.556  Ark  and  White  River. 

§  117.604  Illinois  River. 

§  117.640a  Duluth  Superior  Harbor. 

§  117.650  Manitowoc  River. 

§  117.655  Milwaukee  River,  et  al. 

§  117.660  Root  River. 

§  117.663  Chicago  River. 

§  117.670  Calumet  River. 

§  117.711  Cerritos  Channel. 

§  117.740  Youngs  Bay. 

§  117.750  Willamette  River,  et  al. 

§  117.760  Columbia  and  Snake  Rivers. 

§  117.770  Willapa  Harbor. 

§  117.775  Grays  Harbor. 

§  117.785  Tacoma  Harbor. 

§  117.790  Duwamish  Slough. 

§  117.805  Snohomish  River. 

§  117.900  Honolulu. 

Several  comments  recommended  that 
additional  signalling  provisions  in  the 
operation  regulations  for  individual 
bridges  be  deleted  with  the  adoption  of 
these  rules.  As  a  result  of  these 
comments,  and  its  own  review  of  the 
existing  regulations,  the  Coast  Guard  is 
deleting  the  following  provisions  that 
were  not  included  in  the  notice  of 
proposed  rulemaking: 

§  117.156(d) 

§  117.310(c) 

§  117.706(b)(2) 

§  117.706a  (a)(4)  (5).  and  (b)(3) 

§  117.781(b) 

As  none  of  the  bridges  governed  by 
these  sections  are  automated  or  in  close 
proximity  to  other  bridges,  they  should 
properly  be  subject  to  the  standard 
signals  being  established.  However, 
since  prior  notice  of  these  revisions  has 
not  been  provided,  the  Coast  Guard 
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invites  the  public  to  comment  upon  them 
on  or  before  February  1, 1982.  All 
comments  submitted  will  be  reviewed  to 
determine  whether  any  further 
modiHcations  are  necessary. 

In  addition,  §  117.555(b]  is  being 
revised  to  eliminate  a  cross  reference  to 
paragraph  (d),  which  is  being  deleted 
under  these  rules.  A  similar  revision  is 
being  made  to  eliminate  the  cross 
reference  to  paragraph  (i)  in  §  117.50(b), 
the  cross  reference  to  paragraph  (d)  in 
§  117.555(b)  and  the  cross  reference  to 
paragraph  (c)(2)(ii)  in  §  117.690(e)) 

The  following  provisions  proposed  for 
revision  or  deletion  in  the  Notice  of 
Proposed  Rulemaking  will  not  be 
modified  under  these  Hnal  rules  because 
they  pertain  to  bridges  which  are  either 
in  close  proximity  to  other  bridges,  or 
which  would  have  difficulty  adopting 
the  standard  signals  being  established: 

§  117.432  (c)(l)(i)  and  (c)(2J(i) 

§  117.670  (d)  and  (e) 

§  117.770(a)  (2),  (3)  and  (4) 

§  117.775  (a)  (2)  and  (3) 

§  117.790  (b).  (c).  and  (d) 

§  117.805  (b)(l)(i),  (b)(l)(ii),  and  {b)(2) 

One  comment  recommended  a  delay 
in  the  implementation  of  these  rules  so 
that  the  public  can  become  accustomed 
to  them.  As  stated  above,  they  will  not 
become  effective  imtil  January  1, 1982, 
which  is  beyond  the  close  of  the  present 
boating  season.  This  will  afford  all 
Coast  Guard  Districts  ample  opportimity 
to  inform  the  public  of  these  changes 
through  the  Local  Notice  to  Mariners, 
mailings,  and  radio  broadcasts.  This  will 
also  afford  bridge  owners  or  operators 
ample  time  to  modify  or  augment  their 
signalling  devices  (f  this  is  necessary. 

This  amendment  has  been  reviewed 
and  determined  to  be  neither  a  major 
rule  under  Executive  Order  12291,  nor 
significant  under  the  Department  of 
Transportation’s  Policies  and 
Procedures  for  SimpliHcation,  Review 
and  Analysis  of  Regulations  (DOT 
Order  2100.5).  A  Hnal  evaluation  has 
been  prepared  and  included  in  the 
public  docket.  This  may  be  obtained 
from  the  Marine  Safety  Council  (G- 
CMC/44),  Room  4402,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  D.C.  20593.  As  the  notice  of 
proposed  rulemaking  was  issued  before 
January  1, 1981,  this  rulemaking  is 
exempt  from  the  Regulatory  Flexibility 
Act  (94  Stat.  1164).  However,  the 
requirements  of  the  Act  were  taken  into 
consideration,  and  these  rules  are  not 
expected  to  have  a  signiHcant  effect  on 
small  entities. 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  By  removing  and  reserving 
paragraph  (d)  of  §  117.1. 

§  117.1  (Amendedl 
*  *  *  «  * 

(d)  [Reserved). 

2.  By  revising  the  introductory 
paragraph  and  paragraph  (4)  of 
§  117.1(e)  to  read  as  follows: 

§  117.1  GeneraL 
***** 

(e)  The  Commandant  may  require  the 
owner  or  operator  to  install  and  operate 
one  or  more  radiotelephone  stations  of 
appropriate  characteristics  on  a 
drawbridge  upon  finding  that  for 
navigation  or  safety  it  is  essential  that  a 
means  other  than  sound  or  visual 
signals  be  available  to  request  openings 
of  the  draw. 

(1)  *  *  * 

(4)  The  provisions  of  this  section  are 
not  intended  to  restrict  the  voluntary 
installation  and  operation  of 
radiotelephone  stations  on  drawbridges. 

3.  By  adding  a  new  §  117.1b  to  read  as 
follows: 

§  117.1b  Signals. 

(a)  Sound  signals.  Sound  signals  shall 
be  the  primary  signals  to  be  used  if 
weather  conditions  will  permit  soimd 
signals  to  be  heard  by  the  drawtender 
and  by  the  vessel  operator.  A  prolonged 
blast  shall  be  of  four  to  six  seconds 
duration  and  a  short  blast  shall  be  of 
approximately  one  second  duration. 
These  signals  may  be  made  by  a 
whistle,  or  horn,  by  shouting  through  a 
megaphone,  or  by  other  similar  devices 
producing  sound  that  can  be  clearly 
heard.  If  a  drawbridge  does  not  have 
sound  signals  individually  specified  in 
this  Part,  the  following  signals  shall  be 
used: 

(1)  Signal  to  request  opening  of  draw. 
One  prolonged  blast  followed  by  one 
short  blast. 

(2)  Acknowledging  signal  by  the 
drawtender. 

(i)  When  the  draw  will  be  opened 
immediately.  One  prolonged  blast 
followed  by  one  short  blast,  soimded  not 
more  than  30  seconds  after  the  opening 
signal. 

(ii)  When  the  draw  cannot  be  opened 
promptly  or  is  open  and  must  be  closed 
promptly.  Five  short  blasts,  sounded  in 
rapid  succession  not  more  than  30 
seconds  after  the  opening  signal, 
repeated  at  regular  intervals  imtil 
acknowledged  by  a  signal  which  has  the 
same  meaning  from  the  vessel.  As  soon 
as  the  draw  can  be  opened  the 
drawtender  shall  sound  the  opening 


signal  and  open  the  draw  for  any  vessel 
waiting  to  pass. 

(b)  Visual  signals.  These  signals  shall 
be  used  if  weather,  noise,  or  other 
conditions  may  prevent  sound  signals 
form  being  heard  or  if  sound  producing 
devices  are  not  properly  functioning. 
Sound  signals  may  be  used  in 
conjunction  with  visual  signals.  If  a 
drawbridge  does  not  have  visual  signals 
individually  specified  in  this  Part,  the 
following  shall  be  used: 

(1)  Signal  to  request  opening  of  draw. 

A  white  flag  of  sufficient  size  to  be 
readily  visible  for  a  distance  of  one-half 
mile  by  day  or  a  white  or  green  light  of 
sufficient  intensity  to  be  readily  visible 
for  a  distance  of  one-half  mile  by  night, 
raised  and  lowered  vertically  in  full 
sight  of  the  drawtender,  repeated  until 
acknowledged  by  the  drawtender 
(mechanical  devices  or  other  objects 
using  fixed  or  flashing  lights  which 
produce  essentially  the  same  signal,  are 
permitted). 

(2)  Acknowledging  signal  by  the 
drawtender. 

(i)  When  the  draw  will  open  promptly. 
Same  as  signal  to  request  opening, 
displayed  not  more  than  30  seconds 
after  the  opening  signal. 

(ii)  When  the  draw  cannot  open 
promptly  or  is  open  and  must  be  closed 
promptly.  A  red  flag  of  sufficient  size  to 
be  readily  visible  for  a  distance  of  onq- 
half  mile  by  day  or  a  red  light  of 
sufficient  intensity  to  be  readily  visible 
by  night,  swung  back  and  forth 
horizontally  in  full  sight  of  the  vessel  not 
more  than  30  seconds  after  the  opening 
signal  is  observed,  and  repeated  until 
acknowledged  by  the  vessel  with  a 
signal  which  carries  the  same  meaning 
(mechanical  devices  or  other  objects 
using  fixed  or  flashing  lights  which 
produce  essentially  the  same  signal,  are 
acceptable).  As  soon  as  the  draw  can 
open,  the  drawtender  shall  give  the 
opening  signal  and  open  the  draw  for 
any  vessels  waiting  to  pass. 

(c)  Draw  will  not  open.  When  the 
signal  from  the  bridge  indicates  that  the 
draw  will  not  open,  the  vessel  shall  not 
attempt  to  pass  the  closed  draw  until  an 
opening  signal  is  received  from  the 
bridge.  However,  if  there  is  sufficient 
room,  the  vessel  may  advance  into  the 
fender  system  until  the  draw  opens. 

(d)  Radiotelephones.  When  the 
request  for  draw  opening  and  the 
answering  acknowledgement  is  given  by 
radiotelephone,  sound  or  visual  signals 
need  not  be  used.  Both  vessel  and  bridge 
must  continue  to  monitor  the  selected 
channel  until  the  vessel  has  cleared  the 
draw.  If  radiotelephone  contact  cannot 
be  maintained,  sound  or  visual  signals 
shall  be  used. 
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(e)  Contiguous  drawbridges.  When  a 
vessel  wishes  to  pass  two  or  more 
drawbridges  close  together,  the  opening 
signal  shall  be  given  for  the  first  bridge. 
After  acknowledgement  from  the  first 
bridge  that  it  will  open  promptly  the 
opening  signal  shall  be  given  for  the 
second  bridge  and  so  on  until  all  bridges 
that  the  vessel  desires  to  pass  have  been 
given  the  opening  signal  and  have 
acknowledged  that  they  will  open 
promptly 

(f)  Vessels  approaching  a  drawbridge. 
When  two  or  more  vessels  are 
approaching  the  same  drawbridge  at 
nearly  the  same  time  from  the  same  or 
opposite  directions  with  the  draw  open 
or  closed,  each  of  these  vessels  shall 
signal  independently  for  the  opening  of 
the  draw,  and  the  drawtender  shall 
reply  in  turn  to  the  signal  of  each  vessel. 

(g)  When  a  vessel  approaches  a 
drawbridge  in  the  open  position,  the 
vessel  shall  sound  the  opening  signal.  If 
no  response  is  received,  the  vessel  may 
proceed  through  the  draw. 

4.  By  removing  and  reserving  the 
following  paragraphs: 

§  117.8(b) 

§  117.10(c) 

§  117.20(c) 

§  117.25  (b).  (c),  and  (f) 

§  117.35(a)  (1).  (2).  and  (3) 

§  117.50(i) 

§  117.55(a)(5) 

§  117.e0(i) 

§  117.65  (d)  and  (e) 

§  117.80(c) 

§  117,81(d) 

§  117.8S(b) 

§  117.87(a) 

§  117.90(e) 

§  117.95  (a)(2).  {b)(7)  and  (b)(8) 

§  117.100(b) 

§  117.106(e) 

§  117.110(c) 

§  117.115(a) 

§  117.125  (a)(2)  and  (b)(4) 

§  117.135  (b)  and  (c) 

§  117.145(c) 

§  117.150  (a)  and  (b) 

§  117.155(c) 

§  117.156(d) 

§  117.160(d) 

§  117.165(c) 

§  117.175(f) 

§  117.180(ii) 

§  117.185(g) 

§  117.200(d) 

§  117.210(c) 

§  117.215(c) 

§  117.220(e) 

8  117.227  (a)  and  (b) 

§  117.235(c) 

§  117.235a  (a)  and  (b) 

§  117.240  (b),  (c)  and  (h) 

§  117J270(c) 

§  117.280(b) 

§  117.285(b) 

§  117.310(c) 

§  117.340  (b),  (c)  and  (h) 

§  117.349  (a)  and  (b) 

§  117.555(d) 


§  117.605(b) 

§  117.642(c) 

§  117.643(d)(2) 

§  117.644a(b) 

§  117.645(b) 

§  117.652(c) 

§  117.676(d) 

§  117.690(c) 

§  117.692(e) 

§  117.695  (b).  (c)  and  (d) 

§  117.696  (c)  and  (d) 

§  117.697(d) 

§  117.700  (c)  and  (d) 

§  117.702(c) 

§  117.703(c) 

§  117.705(d) 

§  117.705a(c) 

§  117.705b(c) 

§  n7.706(a)  (2).  (3).  (4).  and  (b)(2) 

§  117.706a  (4),  (5),  and  (b)(3) 

§  117.707a  (c).  (d),  (e)  and  (f) 

§  117.709(d) 

§  117.710(b) 

§  117.715(a) 

§  117.716  (aKlHiv)  and  (b)(1) 

§  117.759a(b) 

§  117.759b(e) 

§  117.761(b) 

8  117.76S(a)  (2)  and  (3) 

§  117.776(b) 

§  117.784  (b)(2)  and  (d)(2) 

§  117.795(c) 

§  117.800(b) 

§  117.801(b)(2) 

§117.5  [Amended] 

5.  In  §  117.5(a)  by  replacing  the  colon 
after  the  word  “minutes”  with  a  period 
and  removing  all  the  remaining  language 
in  the  paragraph. 

§117.15  (Amended) 

6.  In  §  117.15  by  removing  the  last 
sentence. 

§117.50  (Amended] 

7.  In  §  117.50(b)  by  removing  the 
words  “when  the  signal  prescribed  in 
paragraph  (i)  of  this  section  for  the 
opening  of  the  draw  is  received"  and 
inserting  in  their  place  “upon  signal." 

§117.55  [Amended] 

8.  In  §  117.55(a)(1)  by  removing  the 
words  “upon  receipt  of  the  signal 
prescribed  in  paragraph  (a)(5)  of  this 
section”  and  inserting  in  their  place 
“upon  signal." 

§117.65  (Amended] 

9.  In  §  117.65(b)  by  removing  the 
words,  “upon  the  signal  prescribed  in 
paragraphs  (d)  and  (e)  of  this  section 
being  given." 

§117.135  (Amended] 

10.  In  §  117.135(a)  by  removing  the 
words  “upon  a  signal  given  by  three 
short  blasts  (each  of  about  two  seconds 
duration)  of  a  horn  or  steam  whistle" 
and  inserting  in  their  place  “upon 
signal." 


§117.156  (Amended) 

11.  In  §  117.156(c)  by  removing  the 
words  “after  giving  a  signal  of  three 
distinct  blasts  of  a  horn,  whistle  or 
megaphone,  repeated  at  intervals  when 
necessary  until  answered  from  the 
bridges”  and  inserting  in  their  place  “on 
signal." 

§117.220  [Amended] 

12.  In  §  117.220(c)  by  removing  the 
first  sentence. 

§117.230  [Amended] 

13.  In  §  117.230(a)(2)  by  replacing  the 
comma  after  the  word  “draw"  with  a 
period,  and  removing  all  the  remaining 
language  in  the  paragraph. 

§117.305  (Amended) 

14.  By  revising  paragraph  (a)  of 
§  117.305  to  read  as  follows: 

(a)  From  5  a.m.  to  6:30  a.m..  9:30  a.m. 
to  4  p.m.,  and  6  p.m.  to  9  p.m..  the  draw 
shall  open  on  signal. 

§117.442  [Amended] 

15.  In  §  117.442(a)  by  removing  the 
words  “need  open  on  signal  of  three 
blasts  of  a  whistle,  horn  or  by  shouting" 
and  inserting  in  their  place  "need  only 
open  on  signal." 

§117.442  (Amended) 

16.  In  1 117.442(b)  by  removing  the 
last  sentence. 

§  117.442(a)  (Amended] 

17.  In  §  117.442a(a)  by  removing  the 
words  “of  three  blasts  of  a  whistle,  horn 
or  by  shouting.” 

18.  In  §  117.442a(b|  by  removing  the 
last  sentence. 

§117.443  (Amended) 

19.  In  §  117.443(a)  by  removing  the 
vyords  “of  three  blasts  of  a  whistle,  horn 
or  by  shouting." 

20.  In  §  117.443(b)  by  removing  the 
last  sentence. 

§117.555  [Amended] 

21.  In  §  117.555(b)  by  removing  the 
words  “prescribed  in  paragraph  (d)  of 
this  section." 

22.  In  §  117.555  |e)  and  (f)  by  removing 
the  words  “as  prescribed  in  paragraph 
(d)  of  this  section." 

§117.643  (Amended) 

23.  In  §  117.643(b)(3)  by  inserting  a 
period  after  the  word  “season"  and 
removing  all  the  remaining  language  in 
the  paragraph. 

§117.690  [Amended] 

24.  In  §  117.690(e)  by  removing  the  last 
sentence. 
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§117.725  [Amended] 

25.  In  §  117.725(a)(1)  by  removing  all 
language  after  the  word  “upon”  and 
inserting  in  its  place  the  word  “signal” 
followed  by  a  period. 

§117.755  [Amended] 

26.  In  §  117.755(a)(1)  by  removing  all 
language  after  the  word  “upon”  and 
inserting  in  its  place  the  word  “signal” 
followed  by  a  period. 

§117.765  [Amended] 

27.  In  §  117.765(a)(4)  by  removing  the 
words  “(paragraphs  (a)(2)(ii),  (2)(iv), 
(3)(ii),  and  (3)(iv)  of  this  section).” 

§117.801  [Amended]  _ 

28.  In  §  117.801(c)  by  removing  the  last 
sentence. 

§117.805  [Amended] 

29.  In  §  117.805(b)(l)(i)  by  capitalizing 
the  first  letter  of  the  word  “distinctive” 
and  removing  all  preceding  language  in 
the  paragraph. 

(33  U.S.C.  499,  49  U.S.C  1655(g)(2):  49  CFR 
1.46(c)(5)) 

Dated:  September  17, 1981. 

Peter  ).  Rots, 

Captain,  U.S.  Coast  Guard  Acting  Chief, 
Office  of  Navigation. 

|FR  Doc.  81-34777  Filed  12.2-81. 8:45  amj 
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LIBRARY  OF  CONGRESS 
Copyright  Office 
37  CFR  Part  202 
(Docket  RM  77-17A] 

Registration  of  Claims  to  Renewal  of 
Copyright 

agency:  Copyright  Office,  Library  of 

Congress, 

action:  Final  rule. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  is  adopting  a  final 
rule  with  respect  to  renewal  registration 
practices  and  procedures  under  section 
304(a)  of  the  Copyright  Act  of  1976,  title 
17  of  the  United  States  Code.  That 
section  pertains  to  claims  to  renewal 
copyright  in  works  for  which  first  term 
copyright  subsisted  on  January  1, 1978. 
The  effect  of  the  proposed  regulation  is 
to  prescribe  conditions  for  the 
registration  of  such  claims  to  renewal 
copyright. 

EFFECTIVE  DATE:  December  3, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dorothy  Schrader,  General  Counsel. 
Copyright  Office,  Library  of  Congress, 
Washington,  D.C.  20559,  (202)  287-8380. 


On  October  6, 1981,  there  was 
published  in  the  Federal  Register  (46  FR 
49145)  a  notice  of  a  proposed  rule 
governing  registration  of  claims  to 
renewal  copyright  under  section  304(a) 
of  the  Copyright  Act  of  1976,  title  17  of 
the  United  States  Code.  Interested 
persons  were  given  30  days  in  which  to 
comment  on  the  proposed  rule. 

One  comment  letter  was  received, 
which  opposed  adoption  of  that  portion 
of  the  proposed  rule  governing  renewal 
registration  for  works  eligible  for  United 
States  copyright  under  the  Universal 
Copyright  Convention  (U.C.C.),  as 
implemented  in  title  17  of  the  United 
States  Code  in  effect  on  December  31, 
1977.  Specifically,  the  comment 
suggested  that  original  term  registration 
should  be  required  for  U.C.C.  works  as  a 
condition  for  securing  renewal  term 
registration.  The  comment  also  objected 
to  the  provision  for  renewal  registration 
for  U.C.C.  works  without  deposit  of  a 
complete  copy,  under  certain 
circumstances. 

The  Copyright  Office  agrees  that 
original  term  registration  could  be 
required  for  U.C.C.  works,  consistent 
with  our  U.CC.  obligations,  as  a 
condition  precedent  for  renewal 
registration  (not,  of  course,  as  a 
condition  of  protection  for  the  original 
term  itself).  However,  a  comment 
submitted  during  an  earlier  phase  of  this 
rulemaking  proceeding  (Feiteal  Register 
notice  of  January  5, 197&  43  FR  964;  see 
the  discussion  of  this  point  at  46  FR 
49146)  argued  that  original  term 
registration  should  not  be  required  of 
any  renewal  claimant.  While  the 
Copyright  Office  rejected  and  continues 
to  reject  that  contention,  we  concluded 
that  some  accommodation  for  U.C.C. 
works  would  be  appropriate  in  view  of 
the  history  and  spirit  of  the  U.C.C  and 
the  unfamiliahty  of  foreigners  with  our 
registration  requirements. 

The  Copyright  Office  notes  that  the 
proposed  rule  clearly  requires  deposit  of 
one  complete  copy,  if  available,  to 
accompany  a  renewal  claim  for  a  U.C.G 
work  not  registered  for  the  original  term. 
It  is  only  if  the  deposit  copy  is 
unavailable  that  resort  can  be  had  to 
alternative  forms  of  submission  to 
substantiate  the  existence  of  the 
copyright.  Rather  than  deal  with  such 
cases  under  the  special  relief  provision 
of  37  CFR  202.20(d),  the  Office  has 
proposed  a  specific  rule  as  part  of  this 
renewal  registration  regulation.  It  is 
anticipated  that  the  provision  for 
alternative  forms  of  submission  will  be 
invoked  rarely. 

The  comment  also  suggested  that  the 
Office  provide  by  regulation  for 
acceptance  of  renewal  applications  by 
hand-delivery  until  twelve  midnight  on 


December  31.  The  Office  in  fact  does 
make  special  arrangements  for  Library 
of  Congress  sfiecial  police  to  accept 
renewal  applications  until  midnight  on 
December  31.  However,  these 
arrangements  require  the  cooperation  of 
staff  not  under  the  control  of  the 
Copyright  Office,  and  we  have  decided 
not  to  specify  such  arrangements  in  a 
Copyri^t  Office  regulation. 

Accordingly,  the  proposed  rule  is 
hereby  adopted  without  change  and  is 
set  forth  below. 

(17  U.S.C.  304.  205,  702.  and  708) 

Dated:  November  16, 1981. 

David  Ladd, 

Register  of  Copyrights. 

Approved: 

Daniel ).  Boorstin, 

The  Librarian  of  Congess. 

PART  202— REGISTRATION  OF 
CLAIMS  TO  COPYRIGHT 

Part  202  of  37  CFR,  Chapter  U,  is 
amended  by  revising  202.17  to  read  as 
follows: 

§  202.17  Renewals. 

(a)  General.  This  section  prescribes 
rules  pertaining  to  the  application  for 
renewal  copyright  under  section  304(a) 
of  title  17  of  the  United  States  Code,  as 
amended  by  Pub.  L  94-553. 

(b)  Definition.  For  purposes  of  this 
section,  the  term  “posthumous  work” 
means  a  work  that  was  unpublished  on 
the  date  of  the  death  of  the  author  and 
with  respect  to  which  no  copyright 
assignment  or  other  contract  for 
exploitation  of  the  work  oomirred  during 
the  author’s  lifetime. 

(c)  Renewal  Time-Limits.  (1)  For 
works  originally  copyrighted  between 
January  1, 1950  and  December  31, 1977, 
claims  to  renewal  copyright  must  be 
registered  within  the  last  year  of  the 
original  copyright  term,  which  begins  on 
December  31  of  the  27th  year  of  the 
copyright  and  runs  through  December 
31,  of  the  28th  year  of  the  copyright.  The 
original  copyright  term  for  a  published 
work  is  computed  from  the  date  of  first 
publication;  the  term  for  a  work 
originally  registered  in  unpublished  form 
is  computed  ffom  the  date  of  registration 
in  the  Copyright  Office.  Unless  the 
required  applicaton  and  fee  are  received 
in  the  Copyright  Office  during  the 
prescribed  period  before  the  first  term  of 
copyright  expires,  the  copyright  in  the 
unrenewed  work  terminates  at  the 
expiration  of  twenty-eight  years  from 
the  end  of  the  calendar  year  in  which 
copyright  was  originally  secured.  The 
Copyright  Office  has  no  discretion  to 
extend  the  renewal  time  Umits. 
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(2)  The  provisions  of  paragraph  (c)(1) 
of  this  section  are  subject  to  the 
following  qualihcation:  In  any  case 
where  the  year  date  in  the  notice  on 
copies  distributed  by  authority  of  the 
copyright  owner  is  earlier  than  the  year 
of  hrst  publication,  claims  to  renewal 
copyright  must  be  registered  within  the 
last  year  of  the  original  copyright  term, 
which  begins  on  December  31  of  the  27th 
year  from  the  year  contained  in  the 
notice,  and  runs  through  December  31  of 
the  28th  year  from  the  year  contained  in 
the  notice. 

(3)  Whenever  a  renewal  applicant  has 
cause  to  believe  that  a  formal 
application  for  renewal  (Form  RE),  and 
in  the  case  of  works  under  paragraph 

(d)(2)  of  this  section,  an  accompanying 
affidavit  and  submission  relating  to  the 
subsistence  of  first-term  copyright,  if 
sent  to  the  Copyright  Office  by  mail, 
might  not  be  received  in  the  Copyright 
Office  before  expiration  of  the  time 
limits  provided  by  17  U.S.C.,  section 
304(a),  he  or  she  may  apply  for  renewal 
registration  by  telegraphic  or  similar 
unsigned  written  communication.  An 
application  made  by  this  method  only 
will  be  accepted  if:  (i)  The  message  is 
received  in  the  Copyright  Office  within 
the  specified  time  limits;  (ii)  the 
applicant  adequately  identifies  the  work 
involved,  the  date  of  first  publication  or 
original  registration,  the  name  and 
address  of  the  renewal  claimant,  and  the 
statutory  basis  of  the  renewal  claim;  (iii) 
the  fee  for  renewal  registration,  if  not 
already  on  deposit,  is  received  in  the 
Copyright  Office  before  the  time  for 
renewal  registration  has  expired;  and 
(iv)  a  formal  application  for  renewal 
(Form  RE),  and  in  the  case  of  works 
under  paragraph  (d)(2)  of  this  section,  an 
accompanying  affidavit  and  submission 
relating  to  subsistence  of  the  first-term 
copyright  are  also  received  in  the 
Copyright  Office  before  February  1  of 
the  following  year. 

(d)  Original  Registration.  (1)  Except 
as  provided  by  paragraph  (d)(2)  of  this 
section,  copyright  in  a  work  will  not  be 
registered  for  a  renewal  term  unless  an 
original  registration  for  the  work  has 
been  made  in  the  Copyright  Office. 

(2)  An  original  registration  in  the 
Copyright  Office  is  not  a  condition 
precedent  for  renewal  registration  in  the 
case  of  a  work  in  which  United  States 
copyright  subsists  by  virtue  of  section 
9(c)  of  title  17  of  the  United  States  Code, 
in  effect  on  December  31, 1977  (which 
implemented  the  Universal  Copyright 
Convention)  provided,  however,  that  the 
application  for  renewal  registration  is 
accompanied  by; 

(i)  All  affidavit  identified  as  “Renewal 
Affidavit  for  a  U.C.C.  Work”  and 
containing  the  following  information; 


(A)  The  date  of  first  publication  of  the 
woric; 

(B)  The  place  of  first  publication  of  the 
work; 

(C)  The  citizenship  of  the  author  on 
the  date  of  first  publication  of  the  work; 

(D)  The  domicile  of  the  author  on  the 
date  of  first  publicaton  of  the  work; 

(E)  An  averment  that,  at  the  time  of 
first  publication,  all  the  copies  of  the 
work  published  under  the  authority  of 
the  author  or  other  copyright  proprietor 
bore  the  symbol  c  accompanied  by  the 
name  of  the  copyright  proprietor  and  the 
year  of  first  publication,  and  that  United 
States  copyright  subsists  in  the  work; 

(F)  The  handwritten  signature  of  the 
renewal  claimant  or  the  duly  authorized 
agent  of  the  renewal  claimant.  The 
signature  shall  (i)  be  accompanied  by 
the  printed  or  typewritten  name  of  the 
person  signing  the  affidavit  and  by  the 
date  of  the  signature;  and  [2]  shall  be 
immediately  preceded  by  the  following 
printed  or  typewritten  statement  in 
accordance  with  section  1746  of  title  28 
of  the  United  States  Code:  I  certify 
under  penalty  of  perjury  under  the  laws 
of  the  United  States  of  America  that  the 
foregoing  is  true  and  correct. 

(ii)  A  submission  relating  to  the  notice 
of  copyright  and  copyrightable  content 
which  shall  be,  in  descending  order  of 
preference,  comprised  of: 

(A)  One  complete  copy  of  the  work  as 
first  published;  or 

(B)  (1)  A  photocopy  of  the  title  page  of 
the  work  as  first  published,  and 

[2]  A  photocopy  of  the  page  of  the 
work  as  first  published  bearing  the 
copyright  notice,  and 

(J)  A  specification  as  to  the  location, 
relative  to  each  other,  of  the  title  and 
notice  pages  of  the  work  as  first 
published,  if  the  pages  are  different,  and 

[4]  A  brief  description  of  the 
copyrightable  content  of  the  work,  and 

(5)  An  explanation  of  the  inability  to 
submit  one  complete  copy  of  the  work 
as  first  published;  or 

(C)  A  statement  describing  the 
position  and  contents  of  the  copyright 
notice  as  it  appeared  on  the  work  as 
first  published,  and  a  brief  description  of 
the  copyrightable  content.  The 
statement  shall  be  made  and  signed  in 
accordance  with  paragraph  (d)(2)(i)(F)  of 
this  section  and  shall  also  include  an 
explanation  of  the  inability  to  submit 
either  one  complete  copy  of  the  work  as 
first  published  or  photocopies  of  the  title 
and  notice  pages  of  the  work  as  first 
published. 

(e)  Application  for  Renewal 
Registration.  (1)  ^ch  application  for 
renewal  registration  submitted  on  or 
after  January  1, 1978  shall  be  furnished 
on  Form  RE.  Copies  of  Form  RE  are 
available  free  upon  request  to  the  Public 


Information  Office,  United  States 
Copyright  Office,  Library  of  Congress, 
Washington,  D.C.  20559. 

(2)  (i)  An  application  for  renewal 
registration  may  be  submitted  by  any 
eligible  renewal  claimant  as  specified  in 
paragraph  (f)  of  this  section  or  by  the 
duly  authorized  agent  of  any  such 
claimant 

(ii)  An  application  for  renewal 
registration  shall  be  accompanied  by  a 
fee  of  $6.  The  application  shall  contain 
the  information  required  by  the  form 
and  its  accompanying  instructions,  and 
shall  include  a  certification.  The 
certification  shall  consist  of:  (A)  A 
designation  of  whether  the  applicant  is 
the  renewal  claimant,  or  the  duly 
authorized  agent  of  such  claimant 
(whose  identity  shall  also  be  given);  (B) 
the  handwritten  signature  of  such 
claimant  or  agent,  accompanied  by  the 
typewritten  or  printed  name  of  that 
person;  (C)  a  declaration  that  the 
statements  made  in  the  application  are 
correct  to  the  best  of  that  person's 
knowledge;  and  (D)  the  date  of 
certification. 

(iii)  In  the  case  of  an  application  for 
renewal  registration  for  a  foreign  work 
protected  under  the  U.C.C.  which  has 
not  been  the  subject  of  an  original 
copyright  registration,  the  application 
shall  be  accompanied  by  a  “Renewal 
Affidavit  for  a  U.C.C.  Work”  and  a 
submission  relating  to  the  notice  of 
copyright  and  the  copyrightable  content 
in  accordance  with  paragraph  (d)(2)  of 
this  section. 

(3)  Once  a  renewal  registration  has 
been  made,  the  Copyright  Office  will  not 
accept  a  duplicate  application  for 
renewal  registration  on  behalf  of  the 
same  renewal  claimant. 

(f)  Renewal  Claimants.  (1)  Except  as 
otherwise  provided  by  paragraphs  (f)(2) 
and  (3)  of  this  section,  renewal  claims 
may  be  registered  only  in  the  name(s)  of 
the  eligible  person(s)  falling  within  one 
of  the  following  classes  of  renewal 
claimants  specified  in  section  304(a)  of 
the  copyright  law.  If  the  work  was  a 
new  version  of  a  previous  work,  renewal 
may  be  claimed  only  in  the  new  matter. 

(i)  In  the  case  of  any  posthumous 
work  or  of  any  periodical,  cyclopedic,  or 
other  composite  work  upon  which  the 
copyright  was  originally  secured  by  the 
proprietor  thereof,  the  renewal  claim 
may  be  registered  in  the  name  of  the 
proprietor: 

(ii)  In  the  case  of  any  work 
copyrighted  by  a  corporate  body 
(otherwise  than  as  assignees  or 
licensees  of  the  individual  author)  or  by 
an  employer  for  whom  such  work  is 
made  for  hire,  the  renewal  claim  may  be 
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registered  in  the  name  of  the  proprietor, 
and 

(iii)  In  the  case  of  any  other 
copyrighted  work,  including  a 
contribution  by  an  individual  author  to  a 
periodical  or  to  a  cyclopedic  or  other 
composite  work,  the  renewal  claim  may 
be  registered  in  the  Hame(s)  of  the 
following  per8on{s)  in  descending  order 
of  eligibility: 

(A)  the  author  of  the  work,  if  still 
living; 

(B)  the  widow,  widower,  or  children  of 
the  author,  if  the  author  is  not  living; 

(C)  the  author's  executors,  if  there  is  a 
will  and  neither  the  author  nor  any 
widow,  widower,  or  child  of  the  author 
is  living; 

(D)  the  author’s  next  of  kin,  in  the 
absence  of  a  will  and  if  neither  the 
author  nor  any  widow,  widower,  or 
child  of  the  author  is  living. 

(2)  The  provisions  of  paragraph  (f)(1) 
are  subject  to  the  following 
qualification:  Notwithstanding  the 
definition  of  "posthumous  work”  in 
paragraph  (b)  of  this  section,  a  renewal 
claim  may  be  registered  in  the  name  of 
the  proprietor  of  the  work,  as  well  as  in 
the  name  of  the  appropriate  claimant 
under  paragraph  (f)(l)(iii).  in  any  case 
where  a  contract  for  exploitation  of  the 
work  but  no  copyright  assignment  in  the 
work  has  occurred  daring  &e  author’s 
lifetime.  However,  registration  by  the 
Copyright  Office  in  this  case  should  not 
be  interpreted  as  evidencing  the  vahdity 
of  the  claim. 

(3)  The  provisions  of  paragraphs 
(f)(l)(iii)(C)  and  (D)  of  this  section  are 
subject  to  the  following  qualifications: 

(i)  In  any  case  where:  (A)  the  author 
has  left  a  will  which  names  no  executor, 
(B)  the  author  has  left  a  will  which 
names  an  executor  who  cannot  or  will 
not  serve  in  that  capacity:  or  (C)  the 
author  has  left  a  will  which  names  an 
executor  who  has  been  discharged  upon 
settlement  of  the  estate  or  removed 
before  the  estate  has  been  completely 
administered,  the  renewal  claim  may  be 
registered  either  in  the  name  of  an 
administrator  cum  testamento  annexo 
(administrator  c.t.a.]  or  an  administrator 
de  bonis  non  cum  testamento  annexo 
(administrator  d.b.n.c.ta.]  so  appointed 
by  a  court  of  competent  jurisdiction; 

(ii)  In  any  case  described  in  paragraph 
(f)(3)(i)  of  this  section,  except  in  the  case 
where  the  author  has  left  a  will  without 
naming  an  executor  and  a  court 
appointed  administrator  c.t.a.  or 
administrator  d.b.n.c.t.a.  is  in  existence 
at  the  time  of  renewal  registration,  the 
renewal  claim  also  may  be  registered  in 
the  name  of  the  author’s  next  of  kin. 
However,  registration  by  the  Copyright 
Office  of  the  conflicting  renewal  claims 
in  these  cases  should  not  be  interpreted 


as  evidencing  the  validity  of  either 
claim. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 
[A-5-FRL  1969-51 

State  and  Federal  Administrative 
Orders  Revising  Michigan  State 
Implementation  Plan 

agency:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Hnal  rulemaking. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  approves  the 
Michigan  Air  Pollution  Control 
Commission’s  (Commission)  request  for 
a  revision  to  the  Michigan  State 
Implementation  Plan  (SIP).  The  revision 
is  contained  in  a  Final  Order  issued  by 
the  Commission  replacing  the  federally 
approved  Final  Order  (APC  No.  08-1979) 
for  the  Dundee  Cement  Company. 

On  August  11, 1980  (45  FR  53137),  EPA 
approved  a  site-specihc  revision  to 
Michigan’s  SIP  for  Total  Suspended 
Particulates  (TSP)  for  the  Dundee 
Cement  Company  (Company)  in  Monroe 
County,  Michigan.  On  January  14, 1981, 
the  Michigan  Department  of  Natural 
Resources  (MDNR)  submitted  a  new 
Stipulation  for  Entry  of  Consent  Order 
and  Final  Order,  APC  No.  16-1980.  The 
new  Order  replaces  the  previous  order’s 
compliance  date  of  December  31, 1983 
with  earlier  final  compliance  dates  of 
December  31, 1980  for  reducing  the 
particulate  matter  emissions  to  0.20 
pounds  per  1,000  pounds  of  exhaust 
gases  and  December  31, 1981  for  visible 
emission  reductions  from  the  Company’s 
cement  kilns.  The  purpose  of  today’s 
rulemaking  is  to  aimounce  approval  of 
the  new  order  providing  an  earlier 
compliance  schedule.  This  action  will  be 
effective  on  February  1, 1982,  unless 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  critical  or 
adverse  comments. 

DATE:  This  action  is  effective  February 
1, 1982. 

ADDRESSES:  Copies  of  the  SIP  revision 
available  for  review  at  the  following 
places. 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  Programs  Branch,  230 
South  Dearborn  Street,  Chicago, 
Illinois  60604 

Environmental  Protection  Agency, 
.Public  Information  Reference  Unit,  401 


M  Street,  S.W.,  Washington,  D.C 
20460 

Michigan  Department  of  Natural 
Resources,  Air  Quality  Division.  State 
Secondary  Government  Complex, 
General  Office  Building.  7130  Harris 
Drive,  Lansing,  Michigan  48917. 
Written  comments  on  this  action 
should  be  sent  to:  Gary  Gulezian,  Chief. 
Regulatory  Analysis  Section.  Air 
Programs  Branch,  Region  V,  U.S. 
Environmental  Protection  Agency,  230 
South  Dearborn  Street  Chicaga  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Toni  Lesser,  Regulatory  Analysis 
Section,  Air  Programs  Branch,  Region  5. 
U.S.  Environmental  Protection  Agency, 
230  South  Dearborn  Street  Chicago, 
Illinois  60604  (312)  886-6037). 
SUPPLEMENTARY  INFORMATION:  The 
Dundee  Cement  plant  is  located  on  Day 
Road,  Monroe  County,  in  a  designated 
attainment  area  for  TSP  (45  FR  45993). 
The  nearest  primary  particulate 
nonattainment  areas  are  approximately 
35  km  northeast  and  south  of  the  plant, 
with  the  closet  secondary  particulate 
nonattainment  area  being 
approximately  6  km  easL 
The  new  order  APC  No.  16-1980, 
replaces  APC  No.  08-1979,  the  Previous 
Stipulation  for  Entry  of  Consent  Order 
and  Final  Order,  and  changes 
Paragraphs  4. 6,  8, 9, 10, 11,  and  12. 

The  Commission’s  Rules  R  336.1301 
and  R  336.1331  set  forth  the  visible 
particulate  matter  emission  limitations 
for  cement  kilns  in  the  State  of 
Michigan.  The  new  order,  paragraph 
5(h),  states  that  after  December  31, 1980, 
particulate  matter  emissions  from  the 
Company’s  two  cement  kilns  shall  not 
exceed  0.20  pounds  per  1,000  pounds  of 
exhaust  gases.  Paragraph  5(i]  of  the 
order  provides  that  after  December  31. 
1981  visible  emissions  (excluding  water 
vapor)  fitim  the  Company’s  cement  kilns 
shall  not  exceed  20  percent  opacity 
except  that  visible  emissions  of  not 
more  than  40  percent  opacity  (excluding 
water  vapor)  are  allowed  for  not  more 
than  three  minutes  in  any  60-minute 
period,  but  such  emissions  shall  not  be 
allowed  on  more  than  three  occasions 
during  any  24-hour  period.  The  revision 
does  not  relax  the  'TSP  emission  limits, 
or  opacity  requirements  of  Michigan's 
federally  approved  SIP  as  established 
by  the  requirements  of  APC  08-1979. 

EPA  takes  action  today  to  approve 
APC  No.  16-1980,  as  a  revision  to  the 
Michigan  SIP.  EPA  believes  that  this 
action  is  a  noncontroversial  rulemaking, 
since  the  new  order  requires  earlier 
compliance  with  Michigan’s  TSP  mass 
emission  and  opacity  SIP  requirements 
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than  the  previous  order  and  provides  for 
attainment  luid  maintenance  of  the  TSP 
National  Ambient  Air  Quality 
Standards. 

This  action  will  be  effective  60  days 
from  the  date  of  this  Federal  Register 
notice.  However,  if  EPA  is  notified 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments, 
this  action  will  be  withdrawn  and  a  new 
rulemaking  will  propose  this  action  and 
establish  a  comment  period. 

Pursuant  to  the  provisions  bf  5  U.S.C. 
605(b).  the  Administrator  certified  on 
January  27, 1981,  (46  FR  8709)  that 
approvals  or  conditional  approvals  of 
SIPs  under  Sections  110  and  172  of  the 
Clean  Air  Act  and  revisions  of 
attainment  status  designations  under 
Section  107(d)  would  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Today’s  action 
approves  an  action  submitted  pursuant 
to  the  provisions  of  Section  110  of  the 
Act.  It  imposes  no  new  requirements 
beyond  those  which  the  State  has 
already  imposed. 

Under  Executive  Order  12291,  (46  FR 
13193)  EPA  must  also  judge  whether  a 
regulation  is  “major"  and  therefore 
subject  to  the  requirements  of  a 
Regulatory  Impact  Analysis.  Today’s 
action  does  not  constitute  a  major 
regulation  since  it  merely  approves  a 
State  action  for  one  source.  This 
regulation  was  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  as  required  by  Executive  Order 
12291. 

Under  Section  307(bKl)  of  the  Clean 
Air  Act,  judicial  review  of  this  action  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  (date  of  publication). 
Under  Section  307(b)(2)  of  the  Clean  Air 
Act,  the  requirements  which  are  the 
subject  of  today’s  notice  may  not  be 
challenged  later  in  civil  or  criminal 
procee^ng  brought  by  EPA  to  enforce 
these  requirements. 

(Sec.  110,  Clean  Air  Act  (42  U.S.C.  Section 
7410)) 

Dated:  November  19, 1981. 

Anne  M.  Gorsuch, 

Administrator. 

Part  52  of  Chapter  1,  Title  40  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  X— Michigan 

Section  52.1170  is  amended  by  adding 
paragraph  (c)(40)  as  follows: 


§  52.1 170  Identification  of  plan. 

*  It  *  *  it 

(c)*  *  * 

(40)  Revised  compliance  schedules 
were  submitted  by  the  State  of 
Michigan,  Department  of  Natural 
Resources  (MDNR)  to  EPA  on  January 
14, 1981,  for  the  Dundee  Cement 
Company,  Monroe  County  (Michigan 
Final  Order,  APC  No.  16 — ^1980,  adopted 
November  19, 1980).  The  revised  Order 
provides  an  earlier  final  compliance 
date  of  December  31, 1980  for  reducing 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  52 

Grants  to  for*Profit  Organizations; 
Implementing  Amendments 

agency:  Public  Health  Service,  HHS. 

ACTION:  Final  rule. 


summary:  This  issuance  amends  42  CFR 
Part  52  applicable  to  grants  made  for 
research  projects  under  sections  301  and 
356  of  the  Public  Health  Service  Act  to 
delete  the  prohibition  on  eligibility  for 
research  awards  to  entities  that  are 
organized  or  operated  for  profit. 
Elsewhere  in  this  issue  of  the  Federal 
Register  is  a  final  rule  which,  among 
other  things,  amends  42  CFR  Part  87  to 
allow  for-profit  organizations  to  apply 
for  health  research  and  demonstration 
grants  under  section  20  of  the 
Occupational  Safety  and  Health  Act  and 
section  501  of  the  Federal  Mine  Safety 
and  Health  Act. 

EFFECTIVE  DATE:  January  4, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  D.  Shoe,  Director,  Division 
of  Grants  and  Contracts,  Office  of 
Resource  Management,  OM,  Room  18A- 
19,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone  (301-443-6630). 
SUPPLEMENTARY  INFORMATION:  On 
February  28, 1980  the  Public  Health 
Service  (PHS)  published  in  the  Federal 


the  particulate  matter  emissions  to  0.20 
pounds  per  1,000  pounds  of  exhaust 
gases  and  December  31, 1981  for  visible 
emission  reductions  from  the  Company’s 
cement  kilns. 

***** 

2.  In  §  52.1175(e),  the  entry  in  the 
table  for  “Dundee  Cement  Company"  is 
revised  to  read  as  follows: 

§  S2.1 175  Compliance  schedules. 

***** 

(e)  *  *  * 


Register  (45  FR  13200)  a  notice  inviting 
public  comment  on  whether  to  change 
the  PHS  policy  which  precluded 
organizations  operated  for  profit  from 
applying  for  and  receiving  financial 
assistance  awards  (grants  and 
cooperative  agreements)  for  research 
activities  under  the  following 
authorities:  sections  301,  340,  356,  and 
404  of  the  PHS  Act  (42  U.S.C.  241,  256, 
263d,  and  285),  section  20  of  the  t- 
Occupational  Safety  and  Health  Act  (29 
U.S.C.  669),  and  section  501  of  the 
Federal  Mine  Safety  and  Health  Act  (30 
U.S.C.  951). 

After  consideration  of  all  comments 
received,  the  PHS  published  a  notice  in 
the  Federal  Register  of  April  6, 1981  (46 
FR  20603)  that  eligibility  would  be 
extended  to  for-profit  organizations,  but 
that  this  eligibility  would  not  become 
effective  until  existing  regulations 
precluding  awards  to  for-profit 
organizations  were  amended.  This 
notice  also  prescribed  special  conditions 
under  which  assistance  awards  would 
be  made  to  for-profit  organizations.  In 
terms  of  public  reaction  to  the  special 
conditions,  the  only  concern  related  to 
the  proposed  rights-in-data  requirement 
from  the  standpoint  of  the  Government’s 
access  to  data  developed  under  an 
award.  Upon  further  consideration,  the 
Secretary  has  determined  that  for-profit 
organizations  will  be  subject  to  the 
same  administrative  policies  on  this 
issue  that  are  currently  applicable  to 
nonprofit  institutions — as  set  forth  in  45 
CFR  Part  74,  Administration  of  Grants. 


Michigan 


Source  Location  Regulations  involved  Date  schedule  adopted  coitiptoce  date 


Monroe  County 


Dundee  Cement  Co . . Dundee .  336.1301  and  336.1331 . - .  Nov.  19,  1980 .  Dec.  31, 1981. 
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Except  for  rights-in-data,  the 
remaining  special  conditions  ht)m  the 
April  6  notice  are  now  being  proposed 
for  use  throughout  HHS  and  will  be 
included  in  an  NPRM  amending  45  CFR 
Part  74. 

Until  such  time  as  45  CFR  Part  74  is 
amended,  the  remaining  conditions  in 
the  April  6  notice,  repeated  below,  will 
be  applied  to  individual  award  notices. 
Office  of  Management  and  Budget 
Circular  FMC  73-3  (A-lOO)  Cost  Sharing 
on  Federal  Research  has  been 
rescinded;  therefore,  reference  to  it  has 
been  deleted  hom  the  cost  sharing 
condition.  However,  the  legal 
requirement  for  cost  sharing  remains  in 
the  Department’s  appropriation  act. 

For-profit  organizations  will  be 
subject  to  the  same  administrative 
requirements  currently  applicable  to 
nonprofit  institutions,  with  hve 
exceptions.  They  are  described  briefly 
below.  A  more  complete  explanation  of 
these  exceptions  and  their  effects  is 
contained  in  a  Notice  of  Proposed 
Rulemaking  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

a.  Cost  Principles — 'There  are  no  cost 
principles  applicable  to  for-proflt 
organizations  receiving  financial 
assistance  awards.  Therefore,  the  cost 
principles  for  Contracts  with 
Commercial  Organizations  set  forth  in 
41  CFR  Subpart  1-15.2  will  be  used.  PHS 
has  elected  the  option  provided  in  41 
CFR  Subpart  1-15.102  of  not  authorizing 
independent  research  and  development 
costs.  For  hospitals,  cost  principles 
referenced  in  45  CFR  74.173  will  apply. 

b.  Property — ^Title  to  real  property, 
equipment,  and  supplies  acquired  by  a 
for-profit  recipient  under  a  Hnancial 
assistance  award  or  subaward  shall 
vest  upon  acquisition  in  the  Federal 
Government.  The  transfer,  sale  or  other 
disposition  of  the  property  will  be 
determined  by  the  awarding  office. 
Recipients  will  also  be  required  to 
comply  with  the  equipment  management 
requirements  of  §  74.140  of  Subpart  O  of 
45  CFR  Part  74. 

c.  Cost  Sharing — ^The  legal 
requirements  for  cost  sharing  will  be 
met  through  separate  cost  sharing 
agreements  negotiated  for  each  research 
project.  Cost  sharing  amoimts  will  be 
determined  in  accoj^ance  with 
Department  of  Health  and  Human 
Services  policj'. 

d.  Patents  and  Inventions — ^The 
requirements  set  forth  in  45  CFR  Parts  6 
and  8  as  implemented  by  PHS  govern 
the  development  and  reporting  of 
patents  and  inventions.  Disposition  of 
royalties  or  equivalent  income  earned 
on  patents  and  inventions  arising  out  of 
activities  developed  under  financial 
assistance  awards  or  subawards  shall 


be  governed  by  determinations  made  or 
agreements  entered  into  under  45  CFR 
Parts  6  and  8  on  a  case-by-case  basis 
only. 

e.  General  Program  Income — ^The 
additional  costs  alternative  described  in 
45  CFR  74.42(e)  is  not  an  allowable 
alternative. 

Amendments  to  the  affected 
regulations  are  described  briefly  as 
follows: 

Part  52  of  Title  42,  Code  of  Federal 
Regulations,  which  implements  sections 
301  and  356  of  the  PHS  Act,  is  amended 
to  remove  the  prohibition  in  §  52.3  that 
excepts  for-proflt  organizations  from 
eligibility  for  grant  awards.  In  addition, 
in  view  of  the  promulgation  of 
Department-wide  regulations  governing 
debarment  and  suspension  (45  CFR  Part 
76),  a  pre-existing  provision  dealing  with 
disqualihcation  of  more  limited  scope 
has  been  deleted  from  §  52.3. 

Section  340  of  the  PHS  Act  does  not 
have  implementing  regulations  to 
amend.  Legislative  authority  for  this 
section  has  been  extended  for  one  year, 
to  expire  September  30, 1982.  Applicant 
eligibility  will  be  provided  for  when 
regulations  are  published. 

Section  404  of  the  PHS  Act  does  not 
have  implementing  regulations  for  the 
research  listed  under  this  authority  and 
no  research  awards  are  made  that  use 
this  authority.  Unless  and  until  such 
time  as  implementing  regulations  for 
research  are  issued  for  section  404, 
applicant  eligibility  is  not  an  issue. 

Elsewhere  in  this  issue  of  the  Federal 
Register  is  a  flnal  rule  which,  among 
other  things,  amends  42  CFR  Part  87  to 
allow  for-proHt  organizations  to  apply 
for  health  research  and  demonstration 
grants  under  section  20  of  the 
Occupational  Safety  and  Health  Act  and 
section  501  of  the  Federal  Mine  Safety 
and  Health  Act. 

Because  both  the  number  of  small 
businesses  able  to  take  advantage  of 
this  new  eligibility  and  the  impact  on 
existing  grantees  are  likely  to  be  small, 
the  Department  of  Health  and  Human 
Services  has  determined  that  this  final 
rule  will  not  significantly  impact  a 
substantial  number  of  small  entities  and 
therefore  does  not  require  preparation  of 
a  regulatory  flexibility  analysis  under 
the  Regulatory  Flexibility  Act 
'The  Department  has  also  determined 
that  this  Hnal  rule  is  not  a  “major  rule” 
under  Executive  Order  12291,  because  it 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  result 
in  significant  adverse  effects  in 
competition,  or  otherwise  meet  the 
thresholds  established  in  the  Executive 
Order.  Therefore,  preparation  of  a 
regulatory  impact  analysis  is  not 
required. 


Accordingly,  Title  42  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

Dated:  October  5. 1981. 

Edward  N.  Brandt,  Jr., 

Assistant  Secretary  for  Health. 

Approved:  November  10, 1981. 

Richard  S.  Ssfaweiker, 

Secretary. 

PART  52— GRANTS  FOR  RESEARCH 
PROJECTS 

Section  52.3  is  amended  by  revising 
the  introductory  text  of  paragraph  (a), 
(a)(1),  and  (a)(2)  to  read  as  follows: 

§  52.3  Who  is  eligible  to  apply  for  a  grant? 

(a)  Persons  eligible.  Any  individual, 
corporation,  public  or  private  institution 
or  agency,  or  other  legal  entity  shall  be 
eligible  for  a  grant  award  except: 

(1)  An  individual  or  entity  which  is 
otherwise  ineligible  for  an  award  under 
applicable  law  or  regulation,  and 

(2)  Federal  agencies  or  institutions 
unless  specifically  authorized  by  law  to 
receive  the  grant 

*  *  «  *  * 

(Sec.  215,  58  Stat.  690,  as  amended,  63  Stat 
835  (42  U.S.C.  216)) 

|FR  Doc.  81-34718  Filed  12-2-81;  8:45  am] 

BIUINQ  CODE  4160-17-H 


Centers  for  Disease  Control 

42  CFR  Parts  55, 86,  and  87 

National  Institute  for  Occupational 
Safety  and  Health;  Revision  of  Grant 
Regulations 

agency:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control, 
Public  Health  Service,  HHS. 
action:  Final  rule. 


summary:  This  rule  (1)  revises  the 
research  and  demonstration  grant 
regulations  of  NIOSH  to  conform  them 
to  HHS’s  general  grants  administration 
regulation  (45  CFR  P€U^  74),  and  (2) 
implements  NIOSITs  authority  to  award 
grants  for  health  research  in  all  types  of 
mining.  This  rule  also  reflects  the 
Secretary's  decision  to  change  the  policy 
which  precluded  organizations  operated 
for  profit  ffom  applying  for  and 
receiving  PHS  grants.  This  particular 
amendment  is  published  elsewhere  in 
this  issue  of  the  Federal  Register  along 
with  similar  amendments  to  various 
other  parts  of  Title  42.  Editorial  changes 
have  been  made  to  delete  duplicative 
administrative  provisions  and  to 
consolidate  NIOSH  research  and 
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demonstration  project  grant  regulations 
into  a  single  relation.  This  rule  is  part 
of  HHS’s  commitment  to  reduce  the  size 
of  its  program  grant  regulations  and  to 
bring  about  greater  uniformity  in  the 
rules  that  govern  the  rights  and 
obligations  of  the  HHS  granting  agencies 
and  their  grantees. 
date:  Effective  date:  January  4, 1982. 

FOR  FURTHER  INFORMATION  CONTACT; 

Mr.  Roger  A.  Nelson,  Grants 
Administration  and  Review  Branch, 
NIOSH,  Rockville,  MD  20857.  Phone: 

(301)  443-4493. 

SUPPLEMENTARY  INFORMATION:  On 

August  2, 1978  (43  FR  34076),  HHS 
revised  its  general  grants  administration 
regulation  (45  CFR  Part  74)  to  provide 
uniform  basic  administrative  provisions 
for  virtually  all  HHS  grants.  Since  that 
time,  the  Department  has  been 
systematically  purging  its  program  grant 
regulations  of  provisions  that  duplicate 
or  conflict  with  45  CFR  Part  74.  On 
March  13. 1980  (45  FR  16209),  NIOSH 
proposed  to  revise  the  grant  regulations 
affecting  its  programs  as  follows: 

1.  42  CFR  Part  55,  Grants  for 
Advancement  of  Health  in  Coal 
Mining — NIOSH  proposed  to  revoke 
Part  55  and  combine  the  provisions 
pertaining  to  grants  for  health  research 
in  coal  mining  with  the  provisions  of  42 
CFR  Part  87  (see  below). 

2.  42  CFR  Part  86,  Grants  for 
Education  Programs  in  Occupational 
Safety  and  Health — All  provisions  that 
duplicate  or  conflict  with  45  CFR  Part  74 
were  deleted.  The  provisions  pertaining 
to  grantee  eligibility,  applications, 
program  requirements,  evaluation 
criteria,  restrictions  on  use  of  grant 
funds,  and  applicable  regulations  were 
rewritten  in  updated  language  and 
standardized  format 

3. 42  CFR  Part  87,  Grants  for  Research 
and  Demonstrations  Relating  to 
Occupational  Safety  and  Health — ^The 
provisions  in  Part  87  pertaining  to 
grantee  eligibility,  applications,  program 
requirements,  evaluation  criteria, 
restrictions  on  use  of  grant  funds,  and 
applicable  regulations  were  combined 
with  those  similar  provisions  from  Part 
55  in  a  revised  Part  87  entitled  “National 
Institute  for  Occupational  Safety  and 
Health  Research  and  Demonstration 
Grants.”  In  addition,  provisions  for 
awarding  grants  for  health  researdi  in 
all  types  of  mining  were  included.  All 
provisions  that  duplicate  or  conflict  with 
45  CFR  Part  74  were  deleted. 

A  45-day  period  was  provided  for  the 
public  to  comment  on  the  proposal,  and 
no  comments  were  received.  The 
revisions  to  Parts  55  and  87  axe  being 
adopted  as  proposed  with  minor 
editorial  changes  for  clarification.  The 


reporting  requirements  contained  in 
these  parts  have  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  (OMB  Approval  No.  0925- 
0001).  This  program  is  not  subject  to 
OMB  Circular  A-95  (revised)  nor  Health 
Systems  Agency  review. 

It  has  been  determined  that  the 
training  grant  application  requirements 
as  proposed  in  Part  86  would  reqriire 
approval  by  the  Office  of  Management 
and  Budget  (OMB).  In  addition,  NIOSH 
recently  reported  on  the  effectiveness  of 
its  Educational  Resource  Center  (ERC) 
grant  program.  Evaluation  findings 
indicate  ffiat  modifications  to  the 
structure  of  the  ERC  program  are 
needed.  However,  any  modifications 
and  subsequent  OMB  clearances  must 
await  evaluation  of  the  NIOSH  report. 
Therefore,  the  revisions  proposed  to  42 
CFR  Part  86  on  March  13, 1980  (45  FR 
6209),  are  not  being  adopted  at  this  time. 

The  Department  of  Health  and  Human 
Services  has  determined  that  this 
document  will  not  significantly  impact 
on  small  entities  and  therefore  does  not 
require  preparation  of  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act,  Pub.  L.  96- 
354. 

PART  55  (Removed] 

Accordingly,  Part  55  of  Title  42,  Code 
of  Federal  Regulations,  is  hereby 
removed,  and  Part  87  of  Title  42  is 
retitled  and  revised  as  set  forth  below: 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.262,  Occupational  Safety  and 
He^th  Research  Grants] 

Dated:  June  30, 1981. 

Edward  N.  BrandL  (r.. 

Assistant  Secretary  for  Health. 

Approved:  November  10. 1981. 

Richard  S.  Sfdiweiker, 

Secretary. 

PART  87— NATIONAL  INSTITUTE  FOR 
OCCUPATIONAL  SAFETY  AND 
HEALTH  RESEARCH  AND 
DEMONSTRATION  GRANTS 

Sec. 

87.1  To  which  programs  does  this  regulation 
apply”?  » 

87.2  Definitions. 

87.3  Who  is  eligible  to  apply  for  a  grant 
under  this  part? 

87.4  For  what  purposes  may  grants  be 
awarded? 

87.5  What  information  must  be  included  in 
the  grant  application? 

87.6  How  will  grant  applications  be 
evaluated  and  the  grants  awarded? 

87.7  For  what  period  of  time  will  grants  be 
'  awarded? 

87.6  How  may  a  grantee  use  grant  funds? 
87.9  Whidi  other  HHS  regulations  apply? 

Authority;  Sec  8(g).  M  Stat  1600  (29  U.SXl 
657(g)),  sec.  508,  83  Stat.  803  (30  U.S.C.  957). 


§  87.1  To  which  programs  does  this 
regulation  apply? 

This  regulation  applies  to  research 
and  demonstration  project  grants  under, 
(a)  Section  20(a)(1)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
669(a)(1))  for  the  support  of  studies 
related  to  occupational  safety  and 
health,  and  (b)  section  501  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977  (30 
U.S.C.  951)  for  the  support  of  health 
research  in  mining.  These  grants  are 
awarded  and  administered  by  the 
National  Institute  for  Occupational 
Safety  and  Health,  Centers  for  Disease 
Control,  of  the  Public  Health  Service. 

§  87.2  Definitions. 

As  used  in  this  regulation: 

“Demonstration  project  grant”  means 
an  award  of  funds  to  an  eligible 
applicant  to  assist  in  meeting  the  cost  of 
conducting  a  demonstration,  either  on  a 
pilot  or  full-scale  basis,  of  the  technical 
or  economic  feasibility  or  application  of 
a  new  or  improved  procedure,  method, 
technique,  or  approach  that  will  further 
the  research  purposes  described  in 
§87.4. 

“Principal  investigator”  for  a  research 
project,  or  “project  director”  for  a 
demonstration  project,  means  a  single 
individual  who  is  responsible  for  the 
scientific  and  technical  direction  of  the 
project. 

“Research  project  grant”  means  an 
award  of  funds  to  an  eligible  applicant 
to  assist  in  meeting  the  costs  of 
conducting  an  identified  research 
activity  or  program,  study,  or 
experiment  that  will  further  the  research 
purposes  described  in  §  87.4. 

"Secretary”  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority  involved 
has  been  delegated. 

§  87.3  Who  is  eligibis  to  apply  for  a  grant 
under  this  part? 

Any  public  or  private  agency  or 
institution  is  eligible  to  apply  for  a  grant 
under  this  part,  except  Federal  agencies 
or  institutions  not  specifically 
authorized  by  law  to  receive  such  a 
grant. 

§  87.4  For  what  purposes  may  grants  be 
awarded? 

(a)  The  Occupational  Safety  and 
Health  Act  authorizes  grants  for 
research,  experiments,  and 
demonstrations  relating  to  occupational 
safety  and  health,  including  studies  of 
the  psychological  factors  involved.  This 
authority  includes  projects  to  develop 
innovative  methods,  techniques,  and 
approaches  for  dealing  with 
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occupational  safety  and  health 
problems. 

(b)  The  Federal  Mine  Safety  and 
Health  Act  authorizes  grants  for 
research  projects  designed  to: 

(1)  Improve  working  conditions  and 
practices  affecting  health  in  coal  or 
other  mines  and  to  prevent  occupational 
diseases  originating  in  the  mining 
industry. 

(2)  Develop  epidemiological 
information  to  (i]  identify  and  define 
positive  factors  involved  in  occupational 
diseases  of  miners,  (ii)  provide 
information  on  the  incidence  and 
prevalence  of  pneumoconiosis  and  other 
respiratory  ailments  of  miners,  and  (iii) 
improve  health  standards. 

(3)  Develop  techniques  for  the 
prevention  and  control  of  occupational 
diseases  of  miners,  including  tests  for 
hypersusceptibility  and  early  detection. 

(4)  Evaluate  the  effect  on  bodily 
impairment  and  occupational  disability 
of  miners  afflicted  with  an  occupational 
disease. 

(5)  Study  the  relationship  between 
coal  or  other  mine  environments  and 
occupational  diseases  of  miners. 

(6)  Study  matters  involving  the 
protection  of  life  and  the  prevention  of 
diseases  in  connection  with  persons 
who,  although  not  miners,  work  with  or 
around  the  products  of  coal  or  other 
mines  in  areas  outside  of  such  mines 
and  under  conditions  which  may 
adversely  affect  the  health  and  well¬ 
being  of  such  persons. 

(7)  Develop  effective  respiratory 
equipment. 

§  87.5  What  information  must  be  included 
in  the  grant  application? 

The  application  must  contain  a 
complete  description  of  the  objective  of 
the  project  and  the  plan  for  carrying  out 
the  research  or  demonstration,  the  name 
and  qualifications  of  the  principal 
investigator  or  project  director  and 
principal  staff  members,  the  total 
resources  and  facilities  that  will  be 
available,  and  a  justification  of  the 
amount  of  grant  funds  requested. 

§  87.6  How  will  grant  applications  be 
evaluated  and  the  grants  awarded? 

(a)  The  Secretary  may  award  grants  to 
those  applicants  whose  approved 
projects  will  best  promote  the  purposes 
of  either  the  Occupational  Safety  and 
Health  Act  or  the  Federal  Mine  Safety 
and  Health  Act  on  the  basis  of  an 
evaluation  conducted  by  experts  or 
consultants  engaged  for  this  purpose. 

(b)  This  evaluation  will  take  into 
account  the  scientific  merit  and 
significance  of  the  project,  the 
competency  of  the  proposed  staff  in 
relation  to  the  type  of  research  or 


demonstration  involved,  the  feasibility 
of  the  project,  the  likelihood  of  its 
producing  meaningful  results,  the 
proposed  project  period,  the  adequacy 
of  the  applicant’s  resources  available  for 
the  project,  the  amount  of  grant  funds 
necessary  for  completion,  and  for  mining 
grant  applications,  the  recommendations 
of  the  Mine  Health  Research  Advisory 
Committee. 

(c)  The  Secretary  may  evaluate  and 
approve  two  or  more  concurrent 
applications,  each  dealing  with  one  or 
more  specified  aspects  of  the  project, 
and  make  two  or  more  concurrent  grant 
awards  for  the  project.  This  may  be 
necessary  when  a  project  involves  a 
number  of  different  but  related 
problems,  activities,  or  disciplines  which 
would  require  evaluation  by  different 
groups,  or  when  support  for  a  project 
could  be  more  effectively  administered 
by  separate  handling  of  various  aspects 
of  the  project. 

§  87.7  For  what  period  of  time  will  grants 
be  awarded? 

(a)  The  notice  of  grant  award  specifies 
how  long  the  Secretary  intends  to 
support  the  project  without  requiring  the 
project  to  recompete  for  funds.  This 
period,  called  the  project  period,  will 
usually  be  for  3--5  years. 

(b)  Generally,  the  grant  will  initially 
be  for  1  year  and  subsequent 
continuation  awards  will  also  be  for  1 
year  at  a  time.  A  grantee  must  submit  a 
separate  application  to  have  the  support 
continued  for  each  subsequent  year. 
Decisions  regarding  continuation 
awards  and  the  funding  level  of  such 
awards  will  be  of  such  factors  as  the 
grantee’s  progress  and  management 
practices,  and  the  availability  of  funds. 
In  all  cases,  continuation  awards  require 
a  determination  by  the  Secretary  that 
continued  funding  is  in  the  best  interest 
of  the  Federal  Government, 

(c)  Neither  the  approval  of  any 
application,  nor  the  award  of  any  grant 
commits  or  obligates  the  Federal 
Government  in  €my  way  to  make  any 
additional,  supplemental,  continuation, 
or  other  award  with  respect  to  any 
approved  application  or  portion  of  an 
approved  application. 

§  87.8  How  may  a  grantee  use  grant 
funds? 

A  grantee  shall  only  spend  funds  it 
receives  under  this  part  according  to  the 
approved  application  and  budget,  the 
authorizing  legislation,  the  terms  and 
conditions  of  the  grant  award,  the 
applicable  cost  principles  specified  in 
Subpart  Q  of  45  CFR  Part  74,  and  the 
regulations  of  this  part. 


§  87.9  Which  other  HHS  regulations  apply? 

Several  other  regulations  apply  to 

grants  under  this  part.  These  include, 

but  are  not  limited  to: 

42  CFR  Part  50 — Subpart  D — PHS  grant 
appeals  procedure. 

45  CFR  Part  16 — ^Department  grant  appeals 
process. 

45  CFR  Part  46 — Protection  of  human 
subjects. 

45  CFR  Part  74 — Administration  of  grants. 

45  CFR  Part  75 — Informal  grant  appeals 

procedures  (indirect  cost  rates  and  other 
cost  allocations). 

45  CFR  Part  80 — Nondiscrimination  under 
programs  receiving  Federal  assistance 
through  the  Department  of  Health  and 
Human  Services — Effectuation  of  Title  VI 
of  the  Civil  Rights  Act  of  1964. 

45  CFR  Part  81 — Practice  and  procedure  for 
hearings  under  Part  80. 

45  CFR  Part  84 — ^Nondiscrimination  on  the 
basis  of  handicap  in  federally  assisted 
programs. 

45  CFR  Part  91  * — Nondiscrimination  on  the 
basis  bf  age  in  programs  or  activities 
receiving  Federal  financial  assistance 
from  HHS. 

pit  Doc.  81-34n7  Filed  8:45  am) 
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Health  Care  Financing  Administration 
42  CFR  Part  447 

Medicaid  Program;  Public  Notice  of 
Changes  in  Method  or  Level  of 
Reimbursement 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Interim  final  rule  with  comment 
period. 

summary:  Current  regulations  require 
that  Medicaid  State  agencies  give  60 
days  public  notice  of  certain  proposed 
changes  in  the  Statewide  method  or 
level  of  reimbursement  for  Medicaid 
services.  These  amended  rules  eliminate 
reference  to  a  set  waiting  period 
between  the  date  of  public  notice  and 
the  proposed  effective  date  of  the 
change.  In  addition,  the  regulations 
clarify  that  the  public  notice  provision 
applies  only  to  significant  changes  in 
methods  and  standards  for  setting 
payment  rates. 

We  expect  this  revision  in  the 
regulations  will  reduce  the  regulatory 
burden  on  the  States  and  allow  them 
greater  flexibility  in  developing 
reimbursement  methodologies  and  in 
adjusting  reimbursement  rates  in 
response  to  changing  fiscal  situations. 
At  the  same  time,  it  retains  a  public 
notice  requirement  to  assure  Aat 

'  Refer  to  45  CFR  Part  90  until  Part  91  is  issued. 
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interested  parties  are  informed  of 
Medicaid  reimbursement  changes. 
EFFECTIVE  DATE:  December  3. 1981. 
Although  these  regulations  are  final,  we 
will  consider  any  written  comments 
received  by  March  3, 1982  and  will 
revise  the  regulations  if  necessary. 
ADDRESS:  Address  comments  in  writing 
to:  Administrator,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  P.O.  Box 
17076,  Baltimore,  Maryland  21235. 

If  you  prefer,  you  may  deliver  your 
comments  to  Room  309-G  Hubert  H. 
Humphrey  Building,  200  Independence 
Ave.  SW.,  Washington,  D.C.,  or  to  Room 
789,  East  High  Rise  Building,  6325 
Security  Boulevard,  Baltimore, 

Maryland. 

In  commenting,  please  refer  to  BPO- 
25-FC.  Agencies  and  organizations  are 
requested  to  submit  comments  in 
duplicate. 

Comments  will  be  available  for  public 
inspection,  beginning  approximately  two 
weeks  after  publication,  in  Room  309-G 
of  the  Department's  office  at  200 
Independence  Ave.,  SW.,  Washington, 
D.C.,  20201  on  Monday  through  Friday  of 
each  week  from  8:30  a.m.  to  5:00  p.m. 
(202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Hickman,  301-594-9101. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  6, 1979,  we  issued  final 
regulations  that  require  Medicaid 
agencies  to  give  public  notice  at  least  60 
days  before  certain  proposed  changes  in 
Medicaid  reimbursement  levels  or 
methods  are  effective  (see  44  FR  20693). 
These  regulations  are  authorized  under 
sections  1902(a)(4)(A)  and  1902(a)(30)  of 
the  Social  Seciuity  Act  and  are  codified 
at  42  CFR  447.205. 

The  60-day  public  notice  is  required 
for  proposed  reimbursement  changes 
that: 

1.  Would  either. 

a.  Affect  the  general  method  of 
payment  to  all  providers  of  a  particular 
service;  or 

b.  Affect  the  level  of  payments  for  a 
particular  service:  for  example,  a  change 
in  the  maximum  allowable  rate  under  a 
Statewide  schedule  of  usual  and 
customary  charges  due  to  an  adjustment 
of  the  percentile  ceiling;  and 

2.  Would  be  projected  to  affect  a 
State's  Medicaid  expenditures  for  a 
particular  service  by  one  percent  or 
more  during  the  12  months  following  the 
effective  date  of  change. 

The  notice  must  describe  the  change, 
give  an  estimate  of  the  expected  aimual 
increase  or  decrease  in  expenditures, 
and  explain  why  the  agency  is  changing 


its  reimbursement  methodology  or  level. 
The  location,  date,  and  time  of  any 
public  hearings  must  also  be  included. 
Public  comments  must  be  solicited  and 
ap  address  given  where  the  comments 
may  be  viewed  by  the  public.  A  local 
agency  in  each  county  must  have  a  copy 
of  the  proposed  change  for  public 
review. 

The  notice  must  be  published  by  the 
Medicaid  agency  in  a  State  register 
similar  to  the  Federal  Register  or  in  the 
newspaper  of  widest  circulation  in  each 
city  with  a  population  of  50,000  or  more. 
If  there  is  no  city  with  a  population  of 
50,000  or  more,  the  notice  must  be 
published  in  the  newspaper  of  widest 
circulation  in  the  State.  At  the  time  of 
publication,  the  proposed  change  must 
be  sent  to  the  HCFA  Regional  office. 

The  current  regulations  were  intended 
to  help  restrain  the  rapid  increase  in 
health  care  costs  and  to  give  the  public 
an  opportunity  to  comment  on  proposed 
changes  in  order  to  bring  new  ideas, 
concerns,  and  information  to  the 
attention  of  the  State  Medicaid  agency. 

II.  Problems  Identified  Through  Public 
Comments 

When  the  current  regulations  were 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  May  12, 1978  (43 
FR  20516),  a  majority  of  the  States 
responded  unfavorably.  Their  main 
concerns  were  that  the  60-day  public 
notice  provision  limits  States'  abilities  to 
make  timely  changes,  duplicates 
requirements  of  State  administrative 
procedure  acts,  and  is  administratively 
burdensome. 

The  States  believe  that  the^ current 
regulations  are  inflexible  because  they 
make  no  provision  for  legislatively 
mandated  reimbursement  changes  that 
must  be  implemented  immediately.  Also, 
the  States  are  unable  to  change  rapidly 
their  reimbursement  levels  in  response 
to  crises,  thus  causing  budgetary 
complications. 

Of  the  34  States  that  commented  on 
the  NPRM,  26  stated  that  they  already 
had  procedures  in  place  to  notify  the 
public  of  reimbursement  changes.  Often 
these  procedures  are  codified  in  State 
administrative  procedure  acts.  The 
requirements  imposed  by  the  60-day 
public  notice  regulations  are  duplicative, 
overlapping,  and  sometimes  in  conflict 
with  these  State  procedural 
requirements. 

The  States  also  cited  the  increased 
administrative  costs  associated  with 
implementing  these  regulations.  The 
detailed  requirements  (publication  of  the 
notice  and  analyzing  and  responding  to 
public  comments)  may  force  States  to 
hire  additional  professional  and  clerical 
staff.  A  further  expense  is  the  actual 


CQst  of  preparing  and  publishing  the 
public  notice.  The  States  also 
commented  on  how  broadly  the 
regulations  are  written,  requiring  the 
States  to  publish  notices  on  a  large 
number  of  routine  reimbursement 
changes. 

Several  States  contend  that  the 
regulations  do  not  really  help  contain 
health  care  costs  (the  justification  for 
the  regulations).  T^ey  suggest  that  no 
State  operating  under  the  tight  fiscal 
constraints  that  exist  today  is  interested 
in  increasing  unnecessarily  Medicaid 
provider  fees.  In  fact,  the  60-day  public 
notice  requirement  could  very  well 
promote  increased  Medicaid  costs  by 
delaying  proposed  reimbursement 
decreases  and  imposing  unnecessary 
administrative  costs. 

We  also  received  comments  on  the 
NPRM  from  providers,  health  care 
provider  organizations,  and  beneficiary 
and  welfare  rights  organizations.  Many 
of  the  providers  responded  unfavorably 
because  they  believed  the  regulations 
impose  a  needless  obstacle  to  increasing 
provider  reimbursement  rates.  They 
contend  that  providers  are  rarely 
reimbursed  the  full  amount  of  their  costs 
and  these  regulations  only  delay  much 
needed  reimbursement  increases. 

On  the  other  hand,  health  care 
provider  organizations  such  as  the 
American  Medical  Association  and  the 
American  Hospital  Association 
supported  the  regulations  as  giving  a 
public  forum  for  discussion  of  Medicaid 
reimbursement  levels.  In  addition, 
beneficiary  groups  and  welfare  rights 
organizations  favored  the  60-day  public 
notice  provision  because  it  allows 
Medicaid  beneficiaries  and  their 
advocates  a  chance  to  comment  on 
proposed  reimbursement  changes. 

Decision  To  Proposed  Revocation  of  the 
Current  Regulations 

These  current  regulations  have  been 
criticized  by  States  as  an  example  of 
Federal  requirements  that  impose  a 
regulatory  burden  on  the  States  without 
a  comparable  return  in  the  form  of 
decreased  health  care  costs.  There  is  no 
statutory  requirement  that  a  60-day 
public  notice  provision  be  imposed  on 
the  States.  Therefore,  in  an  NPRM 
published  September  16, 1981  in  the 
Federal  Register  (46  FR  45964),  we 
proposed  to  delete  these  regulations. 
Generally,  this  action  would  not  deprive 
the  public  of  an  opportunity  for  input 
into  reimbursement  decisions  since 
more  States  have  their  own  procedures 
in  effect  that  allow  for  public 
participation.  We  expected  that 
rescission  of  these  regulations  would 
ease  the  States'  regulatory  burden  and 
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allow  them  the  flexibility  to  respond 
timely  to  both  legislative  and  fiscal 
mandates  concerning  Medicaid 
reimbursement  levels. 

III.  Discussion  of  Public  Comments 

We  received  149  comments  from 
health  care  providers  and  provider 
organizations,  Medicaid  agencies, 
beneficiary  organizations  and  legal 
services,  healdi  care  consultants. 
Members  of  Congress,  the  State 
Medicaid  Directors  Association,  and  the 
National  Governors  Association. 
Approximately  20  commenters  favored 
the  proposed  rescission  while  the 
remainder  opposed  the  changes  or 
suggested  revision  of  the  regulation 
instead  of  revocation.  A  discussion  of 
the  recommendations  and  comments 
follows. 

1.  Comment;  Almost  two-thirds  of  the 
commenters  believed  that  revocation  of 
the  public  notice  regulations  would 
deprive  providers  and  beneficiaries  of 
adequate  notice  of  program  changes  and 
their  right  to  comment  on  those  changes. 
They  are  concerned  that  in  this  period  of 
cutbacks  and  transition  in  State 
Medicaid  programs,  a  safeguard  is 
needed  to  ensure  that  proposed  changes 
in  Medicaid  reimbursement  methods  are 
logical  and  carefully  considered. 

Without  the  protection  of  the  60-day 
notice  regulations,  these  commenters 
fear  that  State  reimbursement  decisions 
will  be  made  with  little  or  no  input  from 
those  individuals  and  groups  that  are 
most  affected  by  them.  ' 

Response:  The  large  number  of 
comments  from  providers  and 
beneHciary  groups  indicates  that  there  is 
serious  concern,  about  the  future  of  State 
Medicaid  programs  in  a  period  of  bscal 
crisis.  The  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L. 

97-35)  imposes  a  Federal  funding 
reduction  on  State  Medicaid  programs 
effective  October  1, 1981.  It  also 
provides  the  States  with  additional 
flexibility,  including  flexibility  in  setting 
reimbursement  methods,  to  enable  them 
to  modify  their  programs  to  be  more  cost 
effective. 

Since  publication  of  the  NPRM 
proposing  to  rescind  the  60-day  notice 
regulations,  we  have  published  interim 
final  regulations  that  implement  the  two 
recent  statutory  provisions  that  deal 
with  increased  State  flexibibty  in  setting 
reimbursement  rates  for  long  term  care 
facility  and  inpatient  hospital  services 
(section  962  of  the  Omnibus 
Reconciliation  Act  of  1980  and  section 
2173  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981).  A  public 
notice  provision  was  incorporated  in 
these  interim  final  regulations  (46  FR 
47972,  September  30, 1981).  Extending 


procedural  protection  to  providers  and 
beneficiaries  is  a  method  for  ensuring 
that  rate  changes  are  fair  and  equitable 
and  conform  with  statutory  mandates. 
These  mandates  are  that  reimbursement 
rates  must  be  reasonable  and  adequate 
to  meet  the  costs  that  must  be  incurred 
by  efficiently  and  economically 
operated  facilities  to  provide  care  in 
conformity  with  Federal  and  State 
requirements  and  must  assure 
reasonable  beneficiary  access  to 
inpatient  hospital  services  of  adequate 
quality. 

Since  we  do  not  be^eve  that 
institutional  and  noninstitutional 
providers  should  be  subject  to  differing 
public  notice  requirements,  we  have 
revised  these  regulations  to  conform 
with  the  interim  final  regulations 
pertaining  to  institutional  providers, 
published  on  September  30, 1981  and 
codified  at  42  CFR  447.254.  This  decision 
is  based  on  the  expectation  that  rates 
developed  through  a  public  process  will 
represent  an  appropriate  balance  among 
provider  concerns,  beneficiary  concerns, 
and  State  budget  limitations.  We  are 
retaining  a  Federal  rule  to  guarantee 
that  rates  will  continue  to  be  developed 
in  a  public  process. 

Significant  changes  in  a  State's 
methods  and  standards  for  setting 
payment  rates  for  inpatient  hospital  and 
long  term  care  facility  services  are 
governed  by  the  requirements  of  42  CFR 
447.254.  Changes  in  the  methods  and 
standards  for  all  other  services  must 
meet  the  requirements  of  42  CFR  447.205. 

2.  Comment:  A  few  commenters 
suggested  that  the  problems  and 
complaints  of  States  with  regard  to  the 
60-day  public  notice  requirement  could 
be  overcome  by  revision  of  the 
regulations  rather  than  by  their  removal. 

Response:  We  agree  with  this 
comment  and  have  revised  the  current 
regulations  to  allow  States  greater 
flexibility  while  retaining  a  public  notice 
process.  We  have  accomplished  this  by 
(1)  eliminating  reference  to  a  set 
comment  period;  (2)  clarifying  that  the 
rules  apply  only  to  significant  changes 
in  methods  or  standards  for  setting 
payment  rates;  and  (3)  eliminating  a 
specific  expenditure  threshold  above 
which  public  notice  is  required.  These 
changes  conform  these  regulations  to 
those  applicable  to  institutional 
providers,  as  mentioned  above. 

3.  Comment:  Many  commentm's 
opposed  revocation  of  the  60-day  notice 
regulations  because  they  believe  the  60- 
day  waiting  period  allows  providers  an 
adequate  transition  period  to  plan 
effectively  and  make  needed  rate 
adjustments. 

Response:  We  agree  that  a  guaranteed 
two-month  prior  notice  may  be 


advantageous  to  providers  in  making 
financial  plans.  However,  we  do  not 
think  a  set  60-day  waiting  period  is  a 
critical  element  of  these  regulations  for 
several  reasons.  First,  many  States  have 
their  own  procedures  that  allow  for 
various  other  lengths  of  comment 
periods.  The  formal  waiting  periods 
contained  in  State  procedure  codes  are 
sufficient  to  fulfill  the  intent  of  a  public 
notice  and  comment  regulation,  ^cond, 
a  set  two-month  waiting  period  for  all 
reimbursement  changes  is  too  inflexible. 
It  does  not  allow  States  to  respond 
timely  to  legislatively  mandated 
changes.  Changes  that  are  a  direct  result 
of  legislative  action  have  already  gone 
through  a  public  process  and  should  not 
need  a  further  prolonged  notice  period 
before  finalization.  We  believe  that 
specifying  that  a  public  notice  must 
appear  before  the  effective  date  of  the 
proposed  changes,  without  prescribing  a 
definite  comment  period,  is  an  adequate 
Federal  requirement. 

4.  Comment:  Several  commenters 
complained  that  State  administrative 
procedures  are  inadequate  to  protect  the 
public  comment  process  and  are 
sometimes  ignored  or  bypassed  by 
Medicaid  agencies. 

Response:  In  this  interim  final  rule,  we 
have  retained  a  Federal  public  notice 
requirement  applicable  to  all  States.  We 
share  the  concern  of  commenters  that 
State  reimbursement  decisions  continue 
to  be  made  through  a  public  process. 

5.  Comment:  A  large  number  of 
commenters  protested  the  15-day 
comment  period  of  the  NPRM.  TTiey 
complained  that  such  a  short  period  of 
time  was  inadequate  to  permit 
interested  parties  to  develop,  present, 
and  transmit  their  views.  Several 
commenters  requested  that  the  comment 
period  be  extended. 

Response:  Although  die  NTOM  stated 
that  comments  should  be  received  by 
September  30, 1981  to  assure 
consideration,  we  continued  to  entertain 
and  weigh  comments  beyond  that  date. 
In  fact,  we  received  a  substantial 
volume  of  the  public  comments 
discussed  in  diis  document  after 
September  30.  Because  we  realize  there 
is  considerable  interest  in  diese 
regulations,  we  are  publishing  an 
interim  final  rule  with  comment  period 
on  this  subject.  This  will  allow  the 
public  ano&er  opporttmity  to  comment 
on  these  regulations  and  give  us  the 
flexibility  to  revise  the  rule  further  if 
necessary.  We  do  not  believe  that 
extension  of  the  NPRM  comment  period 
is  in  the  public  interest.  Such  an 
extension  would  delay  the  date  on 
which  States  would  know  with  certainty 
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what  our  policy  is  and  therefore 
postpone  their  planning. 

IV.  Provisions  of  the  Final  Regulations 

1.  When  notice  is  required.  These 
regulations  alter  the  requirements  of  the 
60-day  notice  provision  in  several  areas. 
Public  notice  under  these  rules  is 
required  for  any  significant  proposed 
change  in  a  Medicaid  agency’s  methods 
and  standards  for  setting  payment  rates 
for  a  service.  We  have  deleted  the 
requirement  that  any  change  that  is 
expected  to  increase  or  decrease 
Medicaid  payments  for  a  service  by  one 
percent  or  more  in  the  12  months 
following  the  change  must  be  published. 
This  deletion  is  in  the  interest  of 
promoting  State  flexibility.  We  do  not 
believe  it  is  necessary  to  set  an  explicit 
expenditure  threshold  above  which 
public  notice  is  required.  A  requirement 
that  all  significant  changes  be  published 
will  be  effective  in  guaranteeing  public 
notice  of  major  changes  in 
reimbursement. 

The  original  intention  of  the  60-day 
notice  regulation  in  referring  to  changes 
in  level  of  reimbursement  for  a  service 
was  to  cover  situations  such  as  “a 
change  in  the  maximum  allowable  rate 
under  a  State-wide  schedule  of  usual 
and  customary  charges  due  to  an 
adjustment  of  the  percentile  celling".  (44 
FR  20693,  April  6, 1979)  We  intend  that 
these  percentile  ceiling  adjustments  will 
continue  to  be  covered  by  these 
regulations.  Any  change  in  rate  setting 
made  by  the  Medicaid  agency  is 
considered  a  change  in  either  the 
method  or  standard  for  setting  payment 
rates  and  is  subject  to  these  regulations. 

2.  Publication  of  notice.  We  have 
made  two  changes  related  to  the 
publication  of  the  notice.  First,  in  the 
interest  of  State  flexibility,  we  have 
eliminated  the  mandatory  length  of  the 
comment  period.  The  final  regulations 
require  that  the  notice  be  published 
before  the  proposed  effective  date  of  the 
change. 

We  have  also  made  a  technical 
change  in  42  CFR  447.205(d)(2).  The 
current  regulations  require  that  the 
notice  be  published  in  a  State  register 
similar  to  the  Federal  Register,  the 
newspaper  of  widest  circulation  in  each 
,city  with  a  population  of  50,000  or  more, 
or  the  newspaper  of  widest  circulation 
in  the  State,  if  there  is  no  city  with  a 
population  of  50,000  or  more.  This 
provision  has  been  misinterpreted  to 
mean  that  a  notice  must  be  published  in 
both  a  State  register  and  one  of  the 
newspaper  options.  'These  final 
regulations  are  revised  to  clarify  the 
original  intent  that  the  notice  must 
appear  as  a  public  announcement  in  one 
of  those  publications. 


V.  Regulatory  Analysis 

Executive  Order  12291 

We  have  determined  that  this  rule 
does  not  meet  the  criteria  for  a  major 
rule  as  defined  by  section  1(b)  of 
Executive  Order  12291.  That  is,  this  rule 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
otherwise  meet  threshold  criteria  of  the 
Executive  Order.  We  believe  that  these 
regulations  neither  cause  any  increase 
in  expenditures  nor  result  in  any 
appreciable  savings,  but  allow  States 
the  flexibility  they  need  to  make 
appropriate  reimbursement  changes 
quickly  in  response  to  State  needs. 

Regulatory  Flexibility  Act 

Section  603(a)  of  Pub.  L  96-354  (the 
Regulatory  Flexibility  Act  of  1980) 
requires  Federal  agencies  to  prepare  and 
make  public  a  regulatory  flexibility 
analysis  when  regulations  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses 
or  small  governmental  jurisdictions. 
Because  the  economic  impact  of  these 
regulations  is  not  significant,  we  believe 
a  regulatory  analysis  is  not  required. 
Therefore,  the  Secretary  certifies,  under 
section  605(b)  of  Pub.  L.  96-354,  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

VI.  Response  to  Comments 

Because  of  the  large  number  of 
comments  we  receive,  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  if  as  a  result  of 
comments  we  believe  that  changes  are 
needed  in  these  regulations,  we  will 
publish  the  changes  in  the  Federal 
Register  and  respond  to  the  comments  in 
the  preamble  of  that  document. 

42  CFR  Part  447  is  amended  as  set 
forth  below: 

PART  447— PAYMENTS  FOR 
SERVICES 

1.  The  table  of  contents  is  amended  by 
revising  the  title  of  §  447.205  to  read  as 
follows: 

***** 

447.205  Public  notice  of  changes  in 

Statewide  methods  and  standards  for 
setting  payment  rates. 
*****  '' 

Authority:  Section  1102  of  the  Social 
Security  Act,  (42  U.S.C.  1302),  unless 
otherwise  noted. 

2.  In  §  447.205,  paragraph  (b)  is 
reprinted  and  the  section  is  amended  by 
revising  the  title  and  paragraphs  (a),  (c), 
and  (d). 


§  447.205  Public  notice  of  changes  in 
Statewide  methods  and  standards  for 
setting  payment  rates. 

(a)  When  notice  is  required.  For 
services  other  than  those  covered  by 
§  447.254,  and  except  as  specified  in 
paragraph  (b)  of  this  section,  the  agency 
must  provide  public  notice  of  any 
significant  proposed  change  in  its 
methods  and  standards  for  setting 
payment  rates  for  services. 

(b)  When  notice  is  not  required. 

Notice  is  not  required  if — 

(1)  The  change  is  being  made  to’ 
conform  to  Medicare  methods  or  levels 
of  reimbursement; 

(2)  The  change  is  required  by  court 
order;  or 

(3)  The  change  is  based  on  changes  in 
wholesalers’  or  manufacturers’  prices  of 
drugs  or  materials,  if  the  agency’s 
reimbursement  system  is  based  on 
material  cost  plus  a  professional  fee. 

(c)  Content  of  notice.  The  notice 
must — 

(1)  Describe  the  proposed  change  in 
methods  and  standards; 

(2)  Give  an  estimate  of  any  expected 
increase  or  decrease  in  annual  aggregate 
expenditures; 

(3)  Explain  why  the  agency  is 
changing  its  methods  and  standards; 

(4)  Identify  a  local  agency  in  each 
county  (such  as  the  social  services 
agency  or  health  department)  where 
copies  of  the  proposed  changes  are 
available  for  public  review; 

(5)  Give  an  address  where  written 
comments  may  be  sent  and  reviewed  by 
the  public;  and 

(6)  If  there  are  public  hearings,  give 
the  location,  date  and  time  for  hearings 
or  tell  how  this  information  may  be 
obtained. 

(d)  Publication  of  notice.  The  notice 
must — 

(1)  Be  published  before  the  proposed 
effective  date  of  the  change; 

(2)  Appear  as  a  public  announcement 
in  one  of  the  following  publications: 

(i)  A  State  register  similar  to  the 
Federal  Register. 

(ii)  The  newspaper  of  widest 
circulation  in  each  city  with  a 
population  of  50,000  or  more. 

(iii)  The  newspaper  of  widest 
circulation  in  the  State,  if  there  is  no  city 
with  a  population  of  50,000  or  more. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714;  Medical  Assistance 
Program) 
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Dated;  November  1. 1981. 

Carolyne  K.  Davis, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  Novemljer  13, 1981. 
Richaid  S.  Schwaiker, 

Secretary. 

|FR  Dor..  81-34778  Piled  T2-8-81;  a-4S  amj 

BILLING  CODE  4120-0S-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  1 
[FCC  81-526] 

Delegation  of  Authority  to  Review 
Board 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  FCC  is  revising  its  rules 
pertaining  to  the  delegation  of  authority 
to  the  Review  Board  in  order  to  help 
achieve  the  Commission’s  objective  of 
providing  speedier  service  to  the  public. 

Three  major  changes  are  being  made. 
First,  in  addition  to  its  other  duties,  the 
Board  is  authorized  to  review  decisions 
of  Administrative  Law  Judges  in  cases 
involving  renewal  or  revocation  of 
broadcast  and  common  carrier  licenses. 
Second,  the  Board  is  given  a  firm  180- 
day  deadline  by  which  it  will  have  to 
issue  a  decision  in  each  case  or 
otherwise  any  party  may  request 
certification  to  the  Commission.  Third, 
the  present  rule  requiring  three  Board 
Members  to  participate  in  each  decision 
is  changed  to  aUow  two  members  to 
adopt  a  decision  in  cases  of  emergency 
or  necessity  where  a  third  member  is 
unavailable. 

DATES:  Effective:  January  1. 1982. 

FOR  FURTHER  MFORMATtON  CONTACT: 

Allan  Sacks,  Review  Board,  Federal 
Communications  Commission,  (202)  632- 
7180. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  November  12, 1981. 

Released:  November  20, 1981. 

By  die  Commission;  Commissioner  Fogarty 
dissenting;  Commissioner  Jones  concurring 
and  issning  a  statement;  Commissioner 
Dawson  not  participating. 

1.  Section  0.961, 0.365  and  0.367  of  die 
Commission's  Rules  contain  the 
delegation  of  authority  to  the  Review 
Board.  These  Rules  have  been  reviewed 
to  make  those  changes  necessary  to 
insure  that  the  public  receives  service  in 
the  most  efficient  and  expeditions 
manner  possible.  To  achieve  that 
objective  several  changes  have  been 
made  in  the  Board’s  authority,  and  the 


rules  have  been  rewritten  in  simpler  and 
more  direct  language.  See  Appendix  to 
this  Order,  especially,  §§  0.361  (a)  and 
(c).  0.362(b),  and  1.301(c)(6). 

2.  Authority  for  the  adoption  of  the 
foregoing  revisions  is  contained  in 
Section  4(f)(1),  4(i),  4(j),  5(b),  5(d),  and 
303(r)  of  dm  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  154(f)(1). 
154(i),  154(j),  155(b).  and  303(r). 

3.  In  view  of  the  fact  that  the  proposed 
revision  involves  rules  of  agency 
organization,  prior  publication  of  a 
Notice  of  Proposed  Rule  Making  under 
the  provisions  of  Section  4  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  is  unnecessary.  Since  the  revisions 
are  necessary  to  prevent  undue  delay  in 
adjudicatory  proceedings,  delay  in  its 
implementation  would  be  contrary  to 
the  public  interest. 

4.  Accordingly,  it  is  ordered,  that 
effective  January  1, 1982,  Parts  0  and  1  of 
the  Conunission’s  Rules  are  amended  as 
set  forth  in  the  attached  Appendix. 

(Secs.  4,  303,  307. 48  Stat..  as  amended.  1066, 
1082, 1083;  47  ILSX:.  154.  303,  507) 

Federal  Communications  Commission. 

William  ).  Tricarico, 

Secretary. 

Appendix 

PART  0— COMMISSION 
ORGANIZA’nON 

Chapter  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  Section  0.361  is  revised  to  read  as 
follows; 

§  0.361  General  authority. 

(a)  The  Review  Board  is  constituted 
pursuant  to  section  5(d)(1)  of  the 
Communications  Act  of  1934,  as 
amended,  to  review  decisions  of  die 
Administrative  Law  Judges  in  all 
adjudicative  proceedings  unless  at  the 
time  of  designation,  the  Coxnmission 
specifies  otherwise.  The  Board  shall 
also  perform  those  functions  set  forth  in 
§  §  0.362  through  0.365  of  this  Part  and 
any  additional  duties  assigned  by  the 
Commission  not  inconsistent  witii  these 
functions. 

(b)  The  Board  is  composed  of  tiiree  or 
more  Commission  employees.  Members 
of  the  Board  are  designated  by  the 
Commission,  serve  iiidefiaitely  on  a  full¬ 
time  basis,  and  are  responsible  only  to 
the  Commission.  Neiti^  the 
Commission  nor  any  of  its  members  will 
discuss  the  merits  of  any  matter  pending 
before  the  Board  with  the  Board  or  any 
of  its  members. 

(c)  ’Two  members  of  the  Board  shall 
constitute  a  quorum.  The  Board  may  sit 
in  panels  of  two  members.  Any  member 


assigned  to  a  case  who  is  not  laesent  at 
oral  argument  may.  after  reading  the 
transcript  of  oral  aigumenL  participate 
in  the  Board’s  decision.  However,  so  far 
as  practicable,  all  of  the  members  of  the 
Board  assigned  to  a  case  shall  hear  oral 
argument.  In  the  case  of  a  tie  vote,  a 
member  of  the  Board  not  recused  may 
review  the  record  and  vote;  if  a  third 
member  is  not  available,  the  case  ^all 
be  certified  to  the  Commission  for 
decision. 

(d)  The  member  of  the  Board 
designated  as  Chairman  by  the 
Commission  shall  assign  panels  and 
cases  on  a  rotational  twsis  to  the  extent 
practicable.  Each  opinion  of  the  Review 
Board  will  be  signed  by  one  of  its 
members,  who  ^all  be  responsible  for 
its  preparation. 

2.  A  new  §  0.362  is  added,  to  read  as 
follows: 

§  0.362  Action  on  initial  decisions. 

(a)  The  Review  Board  shall  decide 
each  matter  before  it  by  majority  vote  in 
accordance  with  the  Communications 
Act  of  1934.  as  amended,  rules  and 
regulations,  case  precedent,  and 
established  policies  of  tire  Commissiim. 
In  reviewing  initial  decisions  referred  to 
it.  the  Review  Board  is  authorized  to 
perform  all  of  the  review  functions 
which  would  otherwise  have  been 
performed  by  the  Commission  under 

§  §  1.273  through  1.282  of  this  chapter. 

(b)  The  Board  shall  adopt  a  decision 
within  180  days  after  the  release  date  of 
an  Initial  Decision  to  which  exceptions 
are  taken;  provided,  however,  that 
where,  for  good  cause  shown, 
extensions  of  time  are  requested  by  the 
parties  and  granted,  the  180  days  shall 
be  extended  likewise.  If  tiie  Board  does 
not  adopt  a  decision  before  tiie 
appropriate  date,  any  party  may  file  a 
motion  with  the  Commission  for 
certification  of  the  case  for  decision. 

3.  A  new  §  0.363  is  added,  to  read  as 
follows: 

§  0.963  Certification  of  matters  to  the 
Commission. 

(a)  The  Review  Board,  on  its  own 
motion  or  npon  motion  to  tiie  Board  by 
any  party,  may  in  its  discretion  certify 
any  matter  to  tiie  Commission  with  a 
request  that  the  Commission  act  upon 
the  matter.  The  Commission  may  act 
upon  the  matter  or  remand  it  to  the 
Itoard  for  decision. 

(b)  Whenever  the  Commission 
determines  tiiat  a  matter  pending  before 
the  Board  involves  a  novd  issue  of  law 
or  p<^cy,  it  may,  on  its  own  motion, 
dii^  that  the  matter  before  the  Board 
be  certified  to  the  Commisskui  for 
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decision.  However,  no  petition 
requesting  the  Commission  to  take  such 
action  wiU  be  entertained. 

4.  Section  0.365  is  revised  to  read  as 
follows: 

§  0.365  Authority  delegated. 

(a)  The  Review  Board  is  delegated 
general  authority  to  take  such  action  as 
may  be  jiecessary  to  perform  those 
duties  specified  in  §§  0.361  through  0.363 
of  this  Part. 

(b)  The  Review  Board  is  delegated 
specific  authority  in  all  adjudicative 
cases  to  act  on  exceptions  to  initial  or 
summary  decisions,  appeals  from  other 
rulings  of  Administrative  Law  Judges 
pursuant  to  §§  1.301  and  1.302  of  this 
chapter,  and  all  related  pleadings  filed 
in  cases  or  matters  which  are  before  the 
Board. 

5.  Section  0.367  is  revised  to  read  as 
follows: 

§  367  Record  of  actions  taken. 

The  official  record  of  all  actions  taken 
by  the  Review  Board  pursuant  to 
§§  0.361-0.365  is  contained  in  the 
original  docket  folder,  which  is 
maintained  by  the  Secretary  in  the 
Dockets  Branch. 

PART  1.— PRACTICE  AND 
PROCEDURE 

6.  Section  1.301(c)(6)  is  revised  to  read 
as  follows: 

§  1.301  Appeal  from  presiding  officer’s 
interlocutory  ruling;  effective  date  of  ruling. 
★  *  *  *  * 

(c)  *  *  * 

(6)  Appeals  are  acted  on  by  the 
Review  Board. 

*  *  *  «  * 

November  12, 1981. 

Concurring  Statement  of  Conunissioner  Anne 
P.  Jones 

In  Re:  Amendment  to  Parts  0  and  1  of  the 
Commission’s  Rules  to  revise  the  Review 
Board's  authority 

1  concur  in  these  amendments  because  of 
the  hope  they  offer  of  increased  expedition  in 
the  Commission’s  adjudicatory  processes.  I 
would  prefer,  however,  that  the  newly 
established  quonun  of  two  Board  members 
be  limited  to  cases  of  emergency  or  necessity 
when  a  third  Board  member  is  unavailable. 

It  seems  to  me  that  in  cases  considered  and 
decided  by  only  two  Board  members  there 
may  be  too  much  incentive  for  compromise 
and  consensus.  1  believe  it  preferable,  where 
there  is  no  emergency  and  a  third  member  is 
available  to  have  three  members  decide  each 
case,  so  they  will  be  free  to  vote  strictly  on 
their  view  of  the  merits  of  the  case  without 


any  pressure  to  reach  a  consensus  to  avoid  a 
tie  vote. 

pit  Ooc.  81-34698  Piled  12-2-81: 8:46  am] 

BILLING  CODE  6712-01-M 

47  CFR  Part  63 

fCC  Docket  No.  80-767;  FCC  81-520] 

Elimination  of  the  Telephone 
Company— Cable  Television  Cross- 
Ownership  Rules  for  Rural  Areas 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Federal  Communications 
Commission  prohibits  telephone 
companies  from  providing  cable 
television  service  within  their  telephone 
service  areas.  It  allows  waivers  for 
those  areas  where  independent  cable 
television  service  demonstrably  cannot 
exist,  or  upon  other  showing  of  good 
cause.  On  January  22, 1981,  the  FCC 
adopted  a  Notice  of  Proposed 
Rulemaking  to  establish  an  exemption 
which  would  allow  telephone  companies 
to  provide  cable  television  service  to 
rural  areas  without  a  waiver.  46  FR  9138 
(January  28, 1981).  The  FCC  hoped  the 
exemption  would  facilitate  cable 
television  service  to  unserved  rural 
areas.  This  order  exempts  rural  areas 
from  the  prohibition.  A  rural  area  is  any 
area  outside  of  (a)  any  place, 
incorporated  or  unincorporated,  with 
2500  or  more  inhabitants;  and  (b)  any 
urbanized  area.  This  exemption  will 
allow  cable  television  service  in  rural 
areas  which  might  otherwise  go 
unserved. 

EFFECTIVE  DATE:  December  4, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  M.  Goodman,  Common  Carrier 
Bureau,  (202)  632-6920. 

In  the  matter  of  elimination  of  the 
Telephone  Company — Cable  Television 
Cross-Ownership  Rules,  §§  63.54-63.56, 
for  Rural  Areas,  CC  Docket  No.  80-767. 

Report  and  Order 
Adopted:  November  6, 1981. 

Released:  November  27, 1981. 

By  the  Commission:  Commissioner  Fogarty 
concurring  and  issuing  a  statement. 

1.  In  a  Notice  of  Proposed  Rulemaking 
adopted  December  19, 1980,*  we 
announced  an  intention  to  create  an 
exemption  from  the  telephone 
company — cable  television  cross¬ 
ownership  rules®  in  rural  areas.  We 

'  Notice  of  Proposed  Rulemaking  in  the 
Elimination  of  the  Telephone  Company — Cable 
Television  Cross-Ownership  Rules  for  Rural  Areas, 
84  FCC  2d  335  (1981]  (hereinafter  cited  as  NPRM). 

‘Sections  63.54-63.56  of  the  Commission's  rules, 
47  CFR  63.54-63.56.  Previously,  the  caption  in  this 


found,  upon  initial  analysis,  that 
requiring  waivers  for  rural  areas 
appeai’ed  to  be  imposing  costs  which 
exceeded  benefits.  We  proposed  several 
alternative  definitions  of  rural  areas  and 
requested  interested  parties  to  submit 
their  comments  on  those  definitions,  as 
well  as  to  submit  additional  proposals. 

2.  We  find  herein  that  our  initial 
analysis  was  correct.  Accordingly,  we 
arc  supplementing  our  waiver  policy 
with  an  exemption  for  rural  areas.  We 
adopt  the  definition  of  rural  area  used 
by  the  U.S.  Department  of  Commerce, 
Bureau  of  the  Census. 

I.  Background 

3.  The  telephone  company — cable 
television  cross-ownership  rules 
generally  prohibit  telephone  common 
carriers  from  furnishing  directly,  or 
through  affiliates,  cable  television 
service  within  their  telephone  service 
areas.  Provisions  exist  for  waiver  of  the 
rules 

Jijn  those  areas  where  cable  television 
service  demonstrably  could  not  exist 
except  through  a  cable  television  system 
owned  by,  operated  by,  controlled  by,  or 
affiliated  with  the  local  telephone 
common  carrier,  or  upon  other  showing 
of  good  cause  *  *  *.® 

4.  Since  adoption  of  the  cross-  « 
ownership  rules  in  1970,^  the 
Commission  has  instituted  several 
proceedings  designed  to  ensure  that  the 
rules  not  impose  unreasonable  barriers 
to  the  growth  of  desired  cable  services. 
The  Commission  has  attempted  to  better 
define  "those  areas  where  cable 
television  service  demonstrably  could 
not  exist,”  and  to  streamline  the 
procedures  pursuant  to  which 
petitioners  might  seek  waivers  of  the 
cross-ownership  prohibition. 
Nevertheless,  many  rural  areas  have 
remained  unserved  by  cable  television.' 

5.  A  number  of  nnal  telephone 
companies  have  filed  for  waivers  to 
provide  cable  television  service  in  their 
telephone  service  areas.^Most  petitions 
have  been  unopposed  and  have  been 

docket  included  S  63.57.  However,  that  section  is 
only  applicable  to  certain  Section  214  applications 
in  which  the  telephone  company  is  constructing  and 
leasing  the  cable  system  to  an  independent  cable 
operator.  Therefore,  the  caption  of  this  proceeding 
has  been  amended  to  read  "§S  63.54-63.56." 

‘Section  63.56(a]  of  the  Commission's  rules.  47 
CFR  63.56(a). 

*  Applications  of  Telephone  Companies  for 
Section  214  Certificates  for  Channel  Facilities 
Furnished  to  Affiliated  Community  Antenna 
Television  Systems,  21  FCC  2d  307  (1970) 
(hereinafter  cited  as  Section  214  CertificaU'sj, 
recons,  in  part,  22  FCC  2d  746  (1970),  affd  sub  non:. 
General  Telephone  Company  of  the  Southwest  v. 
U.S.,  449  F.  2d  846  (5th  Qr.  1971). 

'‘NPRM,  supra  note  1.  at  338. 
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granted  routinely.  However,  action  on 
some  opposed  petitions  has  taken  longer 
than  18  months.  Service  has  been  denied 
to  the  public  while  the  matters  were 
being  resolved  by  the  Commission. 

6.  This  proceeding  was  undertaken  to 
determine  whether  the  benefits  of  the 
cross-ownership  rules  in  rural  areas 
continued  to  outweigh  the  costs.  We 
sought  comment  on  whether  the  policies 
underlying  the  rules  remained  relevant 
in  such  areas.  Our  initial  analysis 
indicated  that  the  restrictions  were  not 
working  to  the  public  benebt  in  rural 
areas,  and  therefore  we  proposed  to 
eliminate  the  requirement  of  waivers  for 
rural  areas.  We  proposed  several 
definition  of  “rural  areas"  and  also 
invited  other  proposals.  The  definitions 
we  proposed  for  comment  were: 

a.  Less  than  30  Homes  per  Route  Mile, 
Franchise  Area.  This  was  the  level 
(measured  within  a  franchise  area] 
established  in  CC  Docket  No.  78-219. 

We  found  that  independent  cable 
television  systems  generally  were  not 
viable  in  franchise  areas  with 
populations  at  this  level.^ 

b.  Less  than  30  Homes  per  Route  Mile, 
Service  Area.  This  standard  was 
broader  than  the  preceding  one  because 
a  telephone  company  could  determine 
the  density  of  the  entire  area  it  proposed 
to  serve  with  cable  television,  regardless 
of  franchise  area  boundaries.  Although 
we  had  rejected  this  approach  in  the 
First  Reconsideration  in  CC  78-219. 
supra  note  6,  we  believed  it  appropriate 
to  reevaluate  the  standard  and  propose 
it  for  comment. 

c.  No  Community  of  Greater  than  1500 
Persons.  The  Rural  Electribcation 
Administration  (REA)  administers 
financing  for  cable  television  services 
and  facilities.  The  REA  gives  priority 
consideration  to: 

low  density  rural  areas,  particularly  those 
outside  the  boundaries  of  incorporated  or 
unincorporated  cities,  villages,  or  boroughs 
having  a  population  in  excess  of  1500 
inhabitants.^ 


‘This  franchise  area  standard  was  incorporated 
in  the  provision  for  obtaining  waiver  of  the  cross¬ 
ownership  rules.  See  Section  63.56  of  the 
Commission's  rules,  47  CFR  63.56.  Memorandum 
Opinion  and  Order  in  Revision  of  the  Processing 
Policies  for  Waivers  of  the  Telephone  Company — 
Cable  Television  “Cross  Ownership  Rules,”  82  FCC 
2d  254,  258  (1980)  (hereinafter  cited  as  First 
Reconsideration  in  CC  78-219).  However, 
subsequent  to  the  filing  dates  for  comments  in  this 
proceeding,  the  standard  was  modified  to  apply  the 
presumption  on  a  cable  television  service  area  basis 
(proposal  b).  Memorandum  Opinion  and  Order  in 
the  Revision  of  the  Processing  Policies  for  Waivers 
of  the  Telephone  Company — Cable  Television 
“Cross  Ownership  Rules,"  86  FCC  2d  983  (1981) 
(hereinafter  cited  as  Second  Reconsideration  in  CC 
78-219). 

’Interim  REA  Bulletin  328-1,  Sec.  V1.A.1.,  page  5. 
June  28. 1979. 


d.  Areas  Outside  the  Top  100  Major 
Television  Markets.  For  administrative 
ease,  we  proposed  using  the  specified 
zone  and  major  market  concepts  found 
in  our  cable  television  rules,  47  CFR 
76.5(f),  76.51.  Thus,  any  area  more  than 
35  miles  fiom  the  center  of  a  city  to 
which  stations  in  the  top  100  television 
markets  are  licensed  would  have  been 
considered  rural  We  speculated  that 
areas  outside  these  35  mile  zones  would 
generally  be  rural  and  not  prime 
candidates  for  independent  cable 
television  operations.  The  standard  also 
would  be  convenient  to  administer. 

e.  Areas  Outside  the  Top  200 
Television  Markets.  This  standard 
would  exclude  the  second  100  television 
markets’  35  mile  zones  fix>m  the 
definition  of  rural 

f.  Combined  Measure.  We  asked 
comment  on  any  combination  of  the 
above.  We  asked  if  it  would  be 
appropriate  to  eliminate  the  rules  for 
those  areas  outside  the  specified  zones 
of  ail  major  markets  where  the 
community  size  was  less  than  1500  or 
where  there  were  fewer  than  30  homes 
per  mile. 

IL  Summary  of  Pleadings 

7.  The  formal  comments  filed  in  this 
proceeding  were  received  fiom  the  cable 
television  industry,®  the  telephone 
industry,®  government  agencies  ‘®and  a 


'The  cable  television  group  consisted  of 
American  Cable  Television,  Inc.;  Arizona  Cable 
Television  Association,  Cablecom-General,  Inc., 
Coaxial  Communications,  Inc.,  Essex 
Communications  Corporation,  Horizon 
Communications  Corporation,  McCaw 
Communications  Companies,  Inc.,  Mid-America 
Cable  TV  Association,  New  England  Cable 
Television  Association,  North  Carolina  CATV 
Association,  Tele-Media  Corporation.  Vision  Cable 
Communications,  Inc^  Whitney  Communications 
Corporation,  and  W.W.  Communications.  Inc.  (Hling 
consolidated  comments)  (Arizona  Group):  CATV 
Service,  Inc.;  Colonial  Cablevision  of  Revere,  Ina; 
Community  Antenna  Television  Association,  Inc.; 
National  Cable  Television  Association,  Inc. 

(NCTA):  New  Yoric  State  Cable  Television 
Association;  Palmer  Communications.  Inc.; 
Multimedia  Cablevisioa  Inc.,  and  Nw  Cal  • 
Cablevision,  Ina  (filing  consolidated  comments); 
Storer  Broadcasting  Company;  Tele¬ 
communications,  Inc.;  Teleprompter  Corporation; 
and  Times  Mirror  Cable  Televisioa  Inc. 

*The  telephone  company  group  consisted  of 
Ardmore  Telephone  Company,  Ina  (Ardmore); 
Continental  Telephone  C^panies  (Continental); 
GTE  Service  Corporation  and  its  affiliated  domestic 
telephone  companies  (GTE);  Missouri  Telephone 
Company,  North-West  Telephone  Company,  and 
Platteville  Telephone  Company  (filing  consolidated 
comments)  (Missouri  Group);  Nation^  REA 
Telephone  Association  (NR^TA);  National 
Telephone  Cooperative  Association  (NCTA); 
Organization  for  the  Protection  and  Advancement 
of  Small  Telephony  Companies  (OPASTCO); 
Telephone  and  Data  Systems.  Inc.  (TDS);  United 
States  Independent  Telephone  Ass^ation  (USITA); 
and  United  Telephone  Systems.  Inc.  (UTS). 

"This  group  was  made  up  of  the  New  York 
Public  Service  Commission  (NYPSC).  the  Rural 


not-for-profit  organization  unafiiliated 
with  eiAer  industry  (the  National 
Citizens  Committee  for  Broadcasting 
(NCCB)). 

8.  The  cable  television  group,  except 
for  CATV  Service.  Inc.,  unanimously 
rejected  the  proposed  exemption  fit)m 
the  telephone  company-cable  television 
cross-ownership  rules.  Their  arguments 
consisted  for  the  most  part  of  a 
reiteration  of  the  policies  underiying  the 
adoption  of  the  cross-ownership  rules. 
For  example,  they  claimed  that  concerns 
about  control  over  the  media  and 
anticompetitive  abuses  are  still 
warranted,  and  that  cable  is  a  potential 
alternative  to  die  telephone  local 
distribution  monopoly.  Furthermore, 
they  asserted  that  the  waiver  procedure 
has  sufficienUy  reduced  the 
administrative  burden  caused  by  the 
rules,  and  that  the  Commission’s  burden 
is  now  “more  ministerial  than 
substantive."  'They  argued  that  the 
relatively  few  opposed  petitions 
demonstrate  that  the  independent  cable 
industry  is  as  interested  as  the 
telephone  industry  in  getting  service  to 
rurad  areas.  They  also  stated  that 
furtherance  of  the  Commission’s 
national  dbmmunications  policies  is 
sufficient  reason  to  overrule  local 
fianchising  authorities  who  might  prefer 
the  local  telephone  company  to  an 
independent  operator,  and  &at  the 
Commission  need  not  worry  about 
frustrating  REA  policies,  because  REA’s 
budget  has  been  reduced  severely.  The 
comments  made  little  distinction 
between  the  application  of  the  rules  in 
rural  and  nonrural  areas.  Furthermore, 
they  offered  but  few  suggestions  or 
comments  concerning  an  appropriate 
definition  of  “rural  area"  for  purposes  of 
the  exemption. 

9.  Times  Mirror  Cable  Television,  Inc., 
while  rejecting  the  proposed  exemption, 
included  an  alternative  position  in  its 
comments.  In  lieu  of  the  exemption,  it 
proposed  that  unopposed  waiver 
petitions  be  granted  automatically. 
However,  if  an  exemption  were  to  be 
adopted,  it  suggested  that  the  exemption 
apply  only  to  areas  more  than  35  miles 
from  any  community  which  has  a 
licensed  television  station,  so  long  as 
the  area  has  a  population  of  less  than 
1500  or  a  density  of  less  than  30 
households  per  route  mile  measured  on 
a  franchise  area  basis.  It  argued  that  its 
alternative  to  an  exemption — the 
automatic  grant  of  unopposed 
petitions — ^would  expe^te  the  waiver 
process  and  the  commencement  of  cable 


Electrification  Administration  (REA),  and  the 
United  States  Department  of  Justice  (Department  of 
Justice). 
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television  service.  Its  proposal  for  a 
rural  definition  allegedly  reflects  the 
built-up  nature  of  television  markets  and 
the  threshold  levels  at  which 
independent  cable  television  service  is 
presumptively  unattractive. 

10.  CATV  Service,  Inc.,  limited  its 
comments  to  whether  a  waiver  should 
be  required  for  a  telephone  company  to 
compete  with  an  existing  cable 
television  operator  at  franchise  renewal 
time.  It  argued  in  favor  of  such  a  waiver 
requirement.  It  stated  that  to  permit 
telephone  companies  to  serve  areas 
where  there  are  operating  cable  systems 
would  undermine  the  rationale  on  which 
the  present  cross-ownership  restrictions 
are  based. 

11.  The  comments  received  from  the 
telephone  interests  were  more  diverse. 
GTE,  NREATA,  Ardmore,  and  UTS  were 
joined  by  NYPSC  in  arguing  that  the 
cross-ownership  rules  should  be 
eliminated  for  all  areas.  They  reiterated 
the  reasoning  in  the  NPRM,  supra  note 
1,  and  professed  that  it  could  be  applied 
generally.  GTE  and  UTS  did  not  propose 
any  definition  of  rural  area  to  be  used  in 
the  event  that  the  Commission  decided 
against  their  broader  proposal.  Ardmore 
and  NREATA  suggested  exemption  of 
proposed  cable  television  systems  with 
less  than  10,000  actual  subscribers  or 
20,000  potential  subscribers  measured 
on  a  headend  basis.  They  claimed  that 
the  use  of  that  measure  would  ensure 
the  provision  of  cable  television  service 
by  telephone  companies  only  in  areas  of 
insubstantial  population. 

12.  Continental  and  TDS  proposed 
that  rural  areas  be  defined  as  ^ose 
areas  having  less  than  30  households 
per  cable  route  mile  measured  on  a 
cable  television  service  area  basis.  This 
definition  was  one  of  those  proposed  for 
comments  in  the  NPRM,  supra  note  1. 
They  pointed  out  that  this  was  the 
density  level  below  which  independent 
cable  television  operation  generally  is 
not  viable. 

13.  Two  parties  proposed  that 
telephone  companies  be  allowed  several 
alternative  definitions  under  which  to 
claim  an  exemption.  The  Missouri  Group 
proposed  the  following  alternatives:  (i] 
Areas  having  less  than  30  households 
per  route  mile  measured  on  a  service 
area  basis;  (ii)  areas  containing  no 
municipality  with  a  population  greater 
than  10,000;  or  (iii)  areas  outside  the 
municipal  boundaries  of  the  nation's  100 
largest  cities.  NTCA's  alternatives 
included  (i)  and  (ii)  above,  and  added  an 
exemption  for  cooperatively-owned 
telephone  companies  and  an  exemption 
for  areas  outside  of  the  cities  of  license 
of  the  top  100  television  markets.  The 
Missouri  Group  argued  that  (ii)  is  found 
in  the  only  federal  law  which  authorizes 


loans  for  cable  television  service,  and 
that  it  includes  most  towns  and  small 
cities  in  the  telephone  service  areas  of 
independent  telephone  companies.  It 
further  argued  that  (iii)  was  more 
appropriate  than  using  the  top  100 
television  markets,  because  those 
markets  bear  no  relationship  to  the 
problems  of  encouraging  cable 
television  service,  to  the  concept  of 
“rural,”  or  to  the  availability  of  other 
cable  entertainment  and  services.  NTCA 
argued  for  exempting  areas  outside  of 
the  cities  of  license  of  the  top  100 
television  markets  for  the  same  reason, 
i.e.,  that  the  entire  “markets”  exclude 
too  large  an  area. 

14.  OPASTCO  suggested  that  the 
entire  United  States  be  defined  as  rural 
except  the  cities  of  license  of  the  top  100 
television  markets,  and  adjacent  cities 
with  populations  exceeding  10,000.  It 
argued  that  this  standard  would  be  easy 
to  administer  and  would  exclude  those 
cities  containing  licensed  full-service 
television  stations. 

15.  USITA,  along  with  REA,  argued  for 
an  exemption  for  all  areas  that  do  not 
include  a  municipality  with  a  population 
of  over  10,000.  Its  reasons  were  similar 
to  those  of  other  parties  espousing  the 
same  viewpoint.  USITA  would  also 
exempt  areas  containing  less  than  40 
households  per  route  mile  measured  on 
a  service  area  basis.  It  proposed  this 
standard  based  on  “current  economic 
conditions  and  the  prospects  for  the 
future,”  stating  that  a  density  of  30 
households  per  route  mile  is  no  longer 
realistic. 

16.  NCCB  proposed  that  an  exemption 
be  created  for  cooperatively-owned 
telephone  companies.  It,  along  with 
NTCA,  argued  that  cooperative 
ownership  of  the  media  is  in  the  public 
interest. 

17.  The  Department  of  Justice  noted 
that  in  franchise  areas  containing  less 
than  thirty  households  per  cable  route 
mile,  independent  cable  television 
service  is  presumably  infeasible.*'  It 
requested  that  the  rural  exemption  apply 
only  to  places  where  independent  cable 
television  service  is  unquestionably 
infeasible.  Although  it  made  no  concrete 
suggestion,  the  Department  of  Justice 
proposed  that  the  definition  of  rural  area 
be  narrower  than  the  30  households  per 
route  mile  standard. 

18.  Reply  comments  were  filed  by  the 
Arizona  Group,  the  Missouri  Group, 
NCTA,  NTCA,  the  New  Errand  Cable 
Television  Association  (filing  separately 
from  the  Arizona  group),  OPASTCO, 
TDS,  USITA,  UTS,  and  Teleprompter 
Corporation.  The  reply  comments 


"  See  note  S,  supra. 


largely  reiterated  the  positions  taken  in 
the  initial  comments. 

19.  Reply  comments  also  were 
received  from  two  parties  who  had  not 
participated  in  the  initial  round  of 
filings.  Cascade  Utilities,  bic.,  voiced 
general  support  for  the  adoption  of  a 
rural  exemption.  The  New  York  State 
Commission  on  Cable  Television 
expressed  general  disapproval  of  the 
creation  of  a  rural  exemption.  It 
expressed  particular  concern  that  any 
federal  deregulation  in  the  cross¬ 
ownership  area  not  preempt  the  states’ 
right  to  retain  cross-ownership 
prohibitions. 

20.  We  also  received  a  number  of 
informal  comments.  Most  of  these 
expressed  views  similar  to  thos^ 
expressed  in  various  formal  comments. 

A  few,  however,  suggested  an 
exemption  for  all  independent  telephone 
companies.  One  suggested  an  exemption 
for  any  telephone  company  proposing  to 
serve  its  entire  telephone  service  area, 
so  long  as  the  overall  density  was  less 
than  10  or  12  households  per  route  mile. 
These  informal  comments  were  brief 
and  usually  contained  little  hard 
evidence  to  justify  the  proposals. 

21.  Many  of  the  parties  also 
responded  to  the  questions  we  raised  in 
paragraph  21  of  the  NPRM.  ‘*The  first 
question  asked  whether  a  waiver  should 
be  required  for  a  telephone  company  to 
compete  with  an  existing  independent 
cable  company  at  franchise  renewal 
time.  Cable  interests  stated  that  such 
waivers  should  be  required,  while 
telephone  interests,  joined  by  REA  and 
NYPSC,  argued  against  such  waivers. 
Similar  responses  by  those  groups  were 
submitted  as  to  whether  waivers  should 
be  required  for  telephone  company 
acquisitions  of  existing  independent 
systems. 

22.  All  parties  agreed  that  divestiture 
should  not  be  required  of  a  telephone 
company  when  a  formerly  exempt  area 
grows  to  be  nonrural.  The  cable 
interests  did  suggest  a  requirement  that 
leaseback  arrangements  be  ofiered.  All 
parties  also  agreed  that  cooperatively- 
owned  telephone  companies  make  up 
only  a  small  nximber  of  the  independent 
telephone  companies  interested  in 
serving  rural  areas.  Furthermore,  all 
parties  agreed  that  cable  television 
service  offered  by  telephone  companies 
should  be  treated  the  same  as 
independent  cable  television  service 
with  respect  to  rules  concerning  access 
to  the  cable,  channel  capacity,  etc. 

23.  The  cable  interests  feared  that  the 
provision  of  cable  services  by  telephone 
companies  might  retard  the  provision  of 


NPRM,  supra  note  1,  at  342. 


Federal  Renter  /  Vol.  46,  No.  232  /  Thursday,  December  3.  1981  /  Rules  and  Regulations  58685 


nonvoice,  nonvideo  communications 
services  in  rural  areas.  Conversely,  the 
telephone  interests,  along  with  REA  and 
NYPSC,  felt  that  cross-ownership  would 
enhance  the  possibilities  of  such 
services. 

24.  Finally,  the  cable  interests 
pro^ered  that  REA  policies  afford  the 
telephone  companies  a  competitive 
advantage  in  providing  cable  television 
service  in  rural  areas.  The  telephone 
interests,  REA  and  NYPSC  claimed  that 
REA  policies  treat  everyone  equally. 

III.  Discussion 

A.  General  Considerations  and 
Conclusions 

25.  Before  discussing  the  merits  of  the 
alternatives  before  us,  we  believe  it 
would  be  helpful  to  outline  the  reasons 
that  led  us  to  propose  an  exemption 
from  the  cross-ownership  rules.  The 
Conunission  has  long  been  concerned 
that  its  rules  not  deprive  rural 
Americans  of  cable  television  service.*^ 
Indeed,  the  waiver  mechanism  was 
created  for  those  situations  in  which  the 
local  telephone  compamy  or  its  affiliate 
might  be  the  only  feasible  provider  of 
cable  television  service.** 

26.  We  revisited  the  waiver  question 
in  a  proceeding  initiated  in  1978.*® 
Ultimately,  we  rehned  the  waiver 
process  *®  to  reduce  the  impediments  to 
the  development  of  rural  cable 
television  service  caused  by  the  cross¬ 
ownership  prohibition.**  In  promulgating 
that  refinement,**  we  acknowledged  that 
our  waiver  procedures  may  have 
discouraged  the  initiation  of  new  rural 
cable  television  service  by  needlessly 
requiring  complicated  and  expensive 
presentations  by  rural  telephone 


'’From  the  inception  of  the  cross-ownership  rules, 
the  Commission  has  sought  to  ensure  that  no 
substantial  segment  of  the  public  would  be  without 
the  opportunity  of  having  cable  television  service. 
See  Notice  of  Proposed  Rulemaking  and  Notice  of 
Inquiry  in  the  Applications  of  Telephone  Companies 
for  Section  214  Certificates  For  Channel  Facilities 
Furnished  to  Affiliated  Community  Antenna 
Television  Systems,  34  FR  6290,  6292  (1969). 

"  Section  214  Certificates,  supra  note  4.  at  326. 

”  Clarihcation  and  Notice  of  Proposed 
Rulemaking  in  Revision  of  the  Processing  Policies 
for  Waivers  of  the  Telephone  Company — Cable 
Television  “Cross  Ownership  Rules,"  69  FCC  2d 
1097  (1978)  (hereinafter  cited  as  NPRM  in  CC  78- 
2t9). 

’’The  refinement  was  the  adoption  of  the 
rebuttable  presumption  that  independent  cable 
operation  is  not  economically  feasible  in  areas 
having  a  density  of  fewer  than  thirty  households  per 
cable  route  mile.  See  S  63.56(b]  of  the  Commission’s 
rules.  47  CFR  63.S6(b). 

'’Report  and  Order  in  Revision  of  the  Processing 
Policies  for  Waiver  of  the  Telephone  Company — 
Cable  Television  “Cross  Ownership  Rules,”  82  FCC 
2d  233  (1979)  (hereinafter  cited  as  Report  and  Order 
in  CC  78-21Sft. 

Second  Reconsideration  in  CC  78-219,  supra 
note  6. 


companies.**  As  a  result  of  the  easing  of 
the  impediments,  there  has  been  a 
marked  increase  in  the  number  of 
waiver  petitions  filed.**  It  is  our  hope 
that  even  more  service  to  rural  areas 
will  follow  the  elimination  of  the  rules 
for  those  areas. 

27.  The  cost  of  applying  these  rules  to 
rwal  areas  has  been  high.  The  majority 
of  the  waiver  petitions  we  have  received 
for  rural  areas  have  been  unopposed.  In 
such  cases,  when  it  appeared  that 
service  would  not  otherwise  be 
provided,  waivers  were  usually  granted. 
Yet,  the  filing  of  these  petitions  has 
placed  a  considerable  burden  upon  both 
the  rural  telephone  companies  and  the 
Commission.  Furthermore,  service  to 
communities  has  been  delayed,  and  that 
is  especially  unfortunate  in  the  many 
cases  in  which  a  fi'anchise  was  obtained 
prior  to  the  filing  of  the  waiver  petition. 

28.  The  major  benefit  supporting  the 
cross-ownership  prohibition  in  1970  was 
the  preservation  of  an  environment  for 
the  unhindered  development  of 
wideband  services.  Eleven  years  later, 
the  benefit  to  be  gained  from 
continuation  of  the  prohibition  in  rural 
areas  is,  at  best,  illusory.  Our  concerns 
must  seem  ironic  to  residents  of  rural 
areas  without  any  wideband  service. 

29.  Nor  have  the  general  comments 
submitted  by  the  cable  interests 
demonstrated  that  the  analysis  proffered 
in  the  NPRM  was  incorrect  While  we 
are  aware  of  the  problems  that  can  arise 
from  telephone  company  provision  of 
cable  television  service,  we  find  that  an 
exemption  for  rural  areas  is  important  to 
ensure  that  such  areas  have  an 
opportunity  to  enjoy  the  same  benefits 
associated  with  broadband  services 
which  urban  areas  are  already 
experiencing  or  are  more  likely  to 
experience  sooner.  Many  small 
telephone  companies,  not  familiar  with 
our  waiver  procedures,  may  be 
discouraged  from  implementing 
broadband  services  in  rural  areas  by  the 
mere  presence  of  the  Commission’s 
prohibitioiL  Furthermore,  the  expense  of 
acquiring  legal,  engineering  and  other 
assistance  to  obtain  a  waiver  may  be  an 
additional  impediment.  In  a  rural  area 
where  the  profitability  of  providing 
broadband  services  may  be  slim,  these 
considerations  may  be  real  barriers  to 
initiation  of  new  cable  service. 
Moreover,  since  we  have  not  observed 
rapid  or  significant  penetration  into 
rural  areas  by  independent  cable 
operators  even  under  the  prohibition,  we 


'•NPRM in  CC  78-219,  supra  note  15. 1113-14. 
••NPRM,  supra  note  1.  at  33& 


believe  that  its  costs  to  the  rural  public 
have  far  exceeded  its  benefits.** 

30.  Accordingly,  we  reject  the 
proposals  made  by  the  cable  television 
interests  that  the  rules  remain  intact 
We  see  the  more  immediate  availability 
of  cable  television  service  to  rural  areas, 
that  an  exemption  should  bring  to 
fruition,  as  outweighing  our  e^er 
expressed  concerns  supporting  the 
prohibition.  Therefore,  we  will  exempt 
"rural  areas"  from  the  telephone 
company— cable  television  cross- 
ownersMp  rules. 

31.  We  similarly  believe  that 
proposals  to  eliminate  the  cross¬ 
ownership  rules  entirely,  or  to  eliminate 
their  applicability  to  independent  or 
cooperatively-owned  telephone 
companies,  are  inappropriate  in  this 
proceeding.  In  the  NPRM,  supra  note  1, 
we  stated  that  “the  policies  our  rules  are 
designed  to  promote  no  longer  outweigh 
the  burdens  imposed  on  rural  tu^as.”** 
We  are  not  rejecting  the  policies 
underlying  the  cross-ownership  rules. 
We  merely  find  them  to  be  overly  costly 
in  rural  areas.  Complete  elimination  of 
the  cross-ownership  rules  is  beyond  the 
contemplation  of  this  proceedi^.**  We 
also  reject  a  blanket  exemption  for 
independent  or  cooperative  telephone 
companies.  No  evidence  has  been 
presented  to  show  that  the  rationale 
behind  the  cross-ownership  rules  is  any 
less  applicable  to  cooperative  telephone 
companies,  or  that  independents  or 
cooperatives  operate  only  in  rural  areas. 
We  now  turn  to  the  question  of  what  is 
a  rural  area. 

R.  Proposals  Based  on  the  Number  of 
Households  per  Route  Mile 

32.  Although  two  of  the  standards  we 
proposed  for  identifying  rural  areas 
were  based  on  popidation  density  (the 
number  of  households  per  route  mile), 
further  reflection  and  the  comments 
convince  us  that  such  a  definition  is  too 
difficult  to  implement.  Under  an 
exemption,  a  telephone  company  that 


*'  The  cable  interests  also  argue  that  the  process 
is  not  administratively  burdensome  to  the 
Commission.  However,  we  anticipate  that 
elimination  of  the  rules  in  rural  areas  will  permit  the 
reallocation  of  at  least  two  workyean  time 
annually.  Such  a  reallocation,  given  the 
Commission's  current  budgetary  constraints,  is  not 
insignificant 

••NPRM  supra  note  1.  at  341. 

"The  Commission's  staff  has  completed  a  study 
of  all  cable  television  cross-ownership  rules.  We 
invite  all  interested  parties  to  comment  on  whether 
the  reasons  for  the  telephone  company— cable 
television  cross-ownership  rules  have  continued 
viability  or  whether  other  valid  reasons  exist  for  the 
continuation  of  the  prohibition.  See  Staff  Report  on 
FCC  Policy  on  Cable  Ownership,  released 
November  17. 1961  (hereinafter  cited  as  Staff 
Report). 
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decides  to  provide  cable  television 
service  to  an  area  defined  as  rural  does 
so  with  no  need  to  come  before  the 
Commission  for  a  waiver.  Therefore,  the 
status  of  the  area  as  rural  must  be 
readily  apparent.  Unfortunately, 
household  density  is  not  apparent.  It 
requires  engineering  studies  and 
surveying  techniques.  Even  then,  the 
results  are  not  irrefutable.  In  our 
experience  with  waiver  petitions,  we 
have  seen  a  number  of  disputes  as  to 
actual  household  density.  Such 
uncertainty  renders  any  household 
density  standard  administratively 
impractical  since  the  exemption  must 
be  based  on  a  dehnition  of  rural  area 
that  is  easily  identifiable  and  verifiable. 

C.  Proposals  To  Exempt  Areas  Outside 
Certain  Television  Markets 

33.  Unlike  the  household  density 
proposals,  an  exemption  granted  to 
areas  outside  certain  television  markets 
would  be  easy  to  administer.  However, 
the  number  and  signal  strength  of  the 
television  outlets  in  an  area  are  not 
necessarily  determinative  of  whether 
the  area  is  urban  or  rural.  Those  facts 
may  be  indicative  of  other  aspects  of  the 
area,  e.g.,  size,  proximity  to  major  urban 
centers,  and  growth  trends,  which  might 
be  relevant  to  a  classiflcation  of  the 
area  as  urban  or  rural.  But  many  areas 
not  well  served  by  television  are  not 
rural  areas,  and  have  proved  very 
attractive  to  independent  cable 
operators.  We  believe  that  the  standard 
discussed  below  gives  a  more  accurate 
definition  of  rural — one  which  is  related 
to  size  and  population  density  of  an 
area. 

D.  Proposals  To  Exempt  Areas  Which 
Do  Not  Contain  a  Sizeble  Community 

34.  An  exemption  standard  based 
upon  the  population  in  the  area  has  the 
beneht  of  being  precise  and  easily 
enforceable.  If  we  establish  that  an 
exemption  is  warranted  for  those  areas 
that  do  not  include  population  centers 
exceeding  a  specific  size,  we  could  use 
publicly  available  census  data  to 
determine  eligibility.  Some  commenters 
suggested  that  an  area  should  not  be 
considered  rural  if  it  contains  a 
community  with  a  population  in  excess 
of  1500.  We  had  proposed  that  Bgure  for 
comment,  since  it  was  utilized  by  REA. 
However,  several  parties  pointed  out 
that  even  truly  rural  areas  can  contain 
towns  much  larger  than  1500. 

35.  REA  argued  against  making  1500 
the  standard.  It  urged  the  adoption  of  a 
community  population  of  10,000  persons. 
Although  several  good  reasons  were 
given  for  adopting  that  standard,  most  of 
the  commenters  admitted  that  at 
populations  close  to  10,000,  independent 


cable  television  service  often  becomes 
feasible.  We  also  recognize  the 
Department  of  Justice’s  concerns  that 
our  exemption  only  be  applicable  in 
areas  where  independent  cable 
television  service  is  truly  infeasible. 
Therefore,  it  is  our  belief  that  a 
population  figure  of  10,000  is  too  high. 

36.  We  believe  the  most  appropriate 
and  administratively  manageable 
deHnition  of  “rural  area*’  is  that  used  by 
the  U.S.  Department  of  Commerce, 
Bureau  of  the  Census.  The  Census 
Bureau  began  utilizing  a  rural/urban 
dichotomy  over  one  hundred  years 
ago.^*  It  has  been  refining  its  definitions 
ever  since.*®  The  definition  of  rural  is 
related  to  the  population  density  and 
overall  size  of  an  area.  Our  experience 
shows  that  this  definition  adequately 
describes  those  areas  in  which  cable 
operators  have  been  reluctant  to  initiate 
service.  We,  therefore,  are  adopting  an 
exemption  for  areas  which  are  defined 
as  rural  by  the  Census  Bureau. 

37.  The  Census  Bureau  defines  as 
rural  all  areas  outside  of: 

(a)  Places  of  2500  inhabitants  or  more, 
incorporated  or  unincorporated;**  and 

(b)  Other  territory,  incorporated  or 
unincorporated,  included  in  urbanized 
areas. 

We  want  to  emphasize  that  the 
telephone  company’s  entire  cable 
television  service  area  must  be  rural  in 
order  to  qualify  for  the  exemption.  The 
exemption  will  be  inapplicable  if  the 
area  includes  even  a  portion  of  a  place 
defined  as  nonrural  in  subparagraph  (a) 
or  (b)  above.** 

38.  The  most  easily  identifiable 
determinant  leading  to  classification  of 
an  area  as  “nonrural’’  is  whether  it 
contains  any  incorporated  places  having 
2500  inhabitants  or  more.  However,  a 
definition  of  urban  territory  restricted  to 
such  places  would  exclude  a  number  of 
large  and  densely  settled  places  merely 
because  they  are  not  incorporated. 

^*See,  Statistical  Atlas  of  the  United  States,  1874. 

*^U.S.  Department  of  Commerce,  Bureau  of  the 
Census,  Series  P-23,  No.  1,  The  Development  of  the 
Urban — Rural  Classiflcation  in  the  United  States; 
1874-1949,  Aug.  5, 1949. 

’‘The  first  publication  in  which  the  population  of 
places  having  2500  inhabitants  or  more  was 
officially  designated  as  urban  was  the 
Supplementary  Analysis  of  the  Twelfth  Census 
(1^),  published  in  1906.  Id.  Since  that  time,  the 
Census  Bureau  has  used  this  definition  with  minor 
modifications.  See  U.S.  Department  of  Commerce, 
Bureau  of  the  Census,  Number  of  Inhabitants,  1970, 
Series  PC(1)-A  (hereinafter  cited  as  Number  of 
Inhabitants,  1970). 

”The  Census  Bureau  has  defined  some 
incorporated  places  of  2500  inhabitants  or  more  as 
“extended  cities.”  Such  cities  consist  of  a  rural  part 
and  an  urban  part.  The  rural  part  of  such  “extended 
cities"  will  qualify  for  the  exenqition  from  the 
telephone  company— cable  television  cross¬ 
ownership  rules. 


Therefore,  in  1950,  the  Census  Bureau 
adopted  the  urbanized  area  concept  and 
delineated  boundaries  for 
unincorporated  places,** 

39.  For  purposes  of  the  1980  census,  an 
urbanized  area  is  composed  of  an 
incorporated  place  and  surrounding 
densely  settled  areas  that  together  have 
a  combined  population  of  at  least  50,000. 
There  is  no  minimum  size  for  the 
incorporated  place  that  forms  the 
central  city  of  the  area.  Areas 
surrounding  the  central  city  are  included 
in  the  urbanized  area  only  if  they  are 
sufficiently  densely  populated.  This 
population  density  factor  is  used  so  that 
the  physical  extent  of  a  city  or  cities  can 
be  clearly  delineated.** 

40.  According  to  the  1980  census,  26.3 
percent  of  the  U.S.  population  live  in 
rural  areas.  State  population  census 
volumes  for  1980  will  list  the  number  of 
inhabitants  of  each  incorporated  or 
unincorporated  place  and  will  contain 
maps  and  other  information  relating  to 
each  urbanized  area.  *1110  Census  Bureau 
will  release  each  volume  as  it  is 
published.  In  the  meantime,  such 
information  is  available  from  the  Census 
Bureau  by  telephone. 

41.  We  expect  that  only  the  most 
recent  U.S.  Census  Bureau  statistics  will 
be  used  in  qualifying  for  the  rural 
exemption.  We  realize  there  will  be 
times  when  all  available  Census  Bureau 
statistics  seem  out  of  date.  However,  we 
cannot  involve  ourselves  in 
determinations  as  to  the  accuracy  of 
conflicting  statistics.  If  we  were  to  get 
involved  in  these  determinations,  we 
would  be  thwarting  one  of  the  reasons 
for  eliminating  these  areas  from  the 
prohibition — elimination  of  unnecessary 
delay  caused  by  resolution  of  issues  by 
this  Commission.  Therefore, 
administrative  finality  requires  that 
statistics  from  other  sources  be  rejected. 

E.  Requirement  of  Waiver  for 
Acquisitions  and  for  Oppositions  to 
Franchise  Renewals 

42.  In  rural  areas,  we  have  determined 
that  the  costs  of  imposing  the  cross¬ 
ownership  rules  outweigh  their  benefits. 
Those  costs  include  foreclosure  or  delay 
of  cable  television  service  to  rural 
residents  and  wasted  administrative 
resources  at  the  Commission.  Neither  of 
these  costs  is  substantial  in  the  case  of 
acquisitions,  or  oppositions  to  franchise 

“The  introduction  of  the  concept  of  “extended 
cities”  in  1970  has  had  very  little  impact  on  the 
numbers  of  areas  classified  as  either  urban  or  rural. 
Number  of  Inhabitants,  1970,  supra  note  26. 

“U.S.  Department  of  Commerce,  Bureau  of  the 
Census,  Release  No.  81-125,  Large  Increase  in 
Number  of  Urbanized  Areas  Shown  by  Census 
Figures,  July  27, 1981. 
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renewals.  In  these  instances,  an 
independent  cable  operator  continues  to 
provide  service  to  the  community. 
Furthermore,  such  waiver  petitions  have 
been  few.  We  therefore  find  that  a 
continuation  of  the  waiver  requirement 
in  these  situations  is  not  overly 
burdensome  to  either  the  rural  areas  or 
the  Commission.  We  will  continue  to 
require  waivers  of  telephone  companies 
who  propose  cable  television  service  in 
any  area  where  a  competing  cable 
television  system  is  under  construction 
or  in  existence. 

F.  Other  Matters 

43.  In  order  to  distinguish  those 
telephone  company  applications  which 
propose  cable  television  service  in 
exempted  areas  from  those  which  do 
not,  we  will  require  telephone 
companies  to  state  in  their  applications 
for  authority  under  Section  214  of  the 
Act  that  they  are  relying  upon  the  rural 
exemption.  We  are  therefore  adding  to 
our  rules  a  new  §  63.01(r)  that  will 
describe  this  requirement. 

44.  We  wish  to  make  it  clear  that  any 
party  filing  an  opposition  to  a  Section 
214  application  to  which  the  exemption 
may  apply  must  confine  its  arguments  to 
issues  relevant  to  whether  the  “public 
Convenience  and  necessity"  will  be 
served  by  the  applicant’s  proposal.  For 
example,  an  opposition  may  contain 
current  Census  Bureau  Hgures  showing 
that  an  exemption  claimed  pursuant  to 

§  63.01(r)  is  inapplicable.  However, 
considering  the  years  that  many  rural 
areas  have  gone  without  cable  service 
while  we  have  precluded  telephone 
company  involvement,  we  believe  it 
would  be  inappropriate  and 
counterproductive  for  us  to  continue  to 
take  into  account  naked  assertions  that 
independent  cable  television  service  is 
feasible  in  these  areas. 

45.  Telephone  companies  will  still 
need  waivers  to  provide  cable  television 
service  within  their  telephone  service 
areas  if  any  part  of  the  area  to  be  served 
is  not  rural.  We  are  retaining  our  present 
waiver  standards  for  this  purpose.  A 
telephone  company  must  show, 
pursuant  to  §  63.56,  that  service 
otherwise  would  not  exist  or, 
alternatively,  that  other  good  cause 
warrants  waiver.  Telephone  companies 
will  continue  to  enjoy  a  rebuttable 
evidentiary  presumption  that  service 
would  not  otherwise  exist  where  the 
proposed  cable  television  service  area 
has  fewer  than  30  households  per  cable 
route  mile.  This  standard  is  based  on 
our  findings  in  the  Report  and  Order  in 
CC  78-219,  supra  note  17,  that  cable 
television  systems  generally  are  not 
profitable  when  density  is  below  that 
level.  Unaffiliated  cable  television 


systems  may,  of  course,  rebut  the 
presumption  by  demonstrating  an  intent 
to  oHer  essentially  the  same  service  as 
proposed  by  the  telephone  company 
within  the  same  time  frame. 

46.  The  exemption  will  relieve 
petitioners,  the  Commission  and  the 
public  of  the  costs  and  burdens 
associated  with  the  waiver  process 
where  the  benefits  of  the  process  are 
least  apparent — in  rural  areas. 

Permitting  telephone  companies  located 
outside  these  areas  to  continue  to  seek 
waiver  under  our  present  standards  will 
provide  a  means  by  which  to  evaluate 
the  public  interest  aspects  of  individual 
situations  on  a  case-by-case  basis. 
Moreover,  comments  on  the  Staff 
Report,  supra  note  23,  may  indicate  that 
further  refinements  in  our  telephone 
company-cable  television  cross¬ 
ownership  rules  and  policies  are 
necessary.  Until  that  record  is  compiled, 
we  believe  continuing  our  present 
policies,  with  the  exemption  for  rural 
areas  adopted  today,  is  the  most 
administratively  sound  way  of 
proceeding. 

47.  It  is  not  our  intention  to  preempt 
thi^  rights  of  the  states  to  adopt  cross¬ 
ownership  prohibitions  as  they  see  fit.  In 
this  proceeding,  we  do  not  reject  the 
policies  underlying  the  cross-ownership 
rules.  We  merely  wish  to  eliminate  any 
barriers  to  rural  cable  television  service 
stemming  from  our  rules.  Therefore, 
state  and  local  officials  may  continue  to 
assess  the  effects  of  cross-ownership 
within  their  jurisdictions,  and  may  make 
any  rules  or  judgments  that  seem 
appropriate  to  them.  Thus,  our  action  in 
no  way  affects  local  requirements  that 
the  telephone  company  first  obtain  a 
cable  television  franchise. 

48.  We  want  to  assure  any  telephone 
companies  contemplating  service  to 
rural  areas  that  divestiture  will  not  be 
required  solely  because  an  area 
becomes  nonrural  at  some  future  time. 
Also,  any  telephone  comipany  providing 
cable  television  service  must  comply 
with  the  same  Commission  rules  with 
which  independent  cable  television 
operators  must  comply.  See  Parts  76  and 
78  of  the  Commission’s  rules,  47  CFR 
Parts  76  and  78. 

49.  Finally,  a  number  of  petitions  for 
waiver  are  pending.  Review  of  several 
of  these  petitions  reveals  that  in  many 
situations  waivers  will  no  longer  be 
necessary.  On  or  before  the  effective 
date  of  this  order,  the  staff  will  notify 
parties  to  those  waiver  petitions  of  the 
determination  that  the  telephone 
company’s  proposed  cable  television 
service  area  is  rural.  Those  parties  will 
then  have  10  working  days  from  the 
effective  date  of  this  order  to  rebut  that 


determination  with  recent  census  data 
that  shows  the  area  is  not  rural.  Absent 
that  showing,  those  waiver  petitions  will 
be  dismissed  and  the  requirement  of  the 
new  §  63.01  [r)  will  be  waived  to 
facilitate  processing  of  the 
corresponding  Section  214  applications. 

50.  In  light  of  the  above,  any  delay  in 
the  effectiveness  of  this  order  would  be 
contrary  to  the  public  interest. 
Accordingly,  pursuant  to  Section 
553(d](l)  and  (3)  of  the  Administrative 
Procedure  Act  5  U.S.C.  553  (d)(1)  and 
(3),  the  new  rules  will  be  effective 
December  3, 1981. 

Ordering  Clauses 

51.  Accordingly,  it  is  ordered  that 
pursuant  to  Sections  2,  3, 4  (i)  and  (j), 

205,  214,  303,  307,  308,  309.  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  152, 153, 154(i)  and 
(j),  205,  214,  303,  307,  308,  309,  and  403, 
Part  63  of  the  Commission’s  rules  is 
amended  as  set  forth  in  the  attached 
Appendix  below,  effective  December  3. 
1981. 

52.  It  is  further  ordered  that,  parties 
who  receive  the  notification  outlined  in 
paragraph  49  above,  may  file,  within  10 
working  days  after  the  effective  date  of 
this  order,  any  response  thereto. 

(Sec.  2.  3.  4,  5,  301.  303,  307,  306,  309.  315.  317. 
48  Stat..  as  amended,  1064, 1065, 1066, 1068. 
1081, 1082, 1083, 1084. 1085, 108a  1089;  (47 
U.S.C.  152, 153. 154, 155,  301.  303.  307,  30a 
309.  315,  317)) 

Federal  Communications  Commission. 
William ).  Tricarico, 

Secretary. 

Appendix 

PART  63— EXTENSION  OF  LINES  AND 
DISCONTINUANCE  OF  SERVICE  BY 
CARRIERS 

Part  63  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

1.  By  adding  a  new  paragraph  (r)  to 
§  63.01  to  read  as  follows: 

§  63.01  Contents  of  applications. 

It  *  *  *  * 

(r)  A  statement  as  to  whether  the 
applicant  is  relying  upon  the  exemption 
found  in  §  63.58,  if  the  proposed 
facilities  are  to  be  used  to  provide  a 
communication  service  prohibited  by 
§63.54. 

2.  By  adding  a  new  §  63.58  to  Part  63 
to  read  as  follows: 

§  63.58  Exemptioa 
(a)  A  telephone  common  carrier  shall 
be  exempt  from  the  provisions  of 
§§  63.54-63.56  if  no  cable  television 
system  is  under  construction  or  in 
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existence  within  the  proposed  cable 
television  service  area,  and  that  area 
contains  none  of  the  following: 

(1)  Any  incorporated  place  of  2,500 
inhabitants  or  more,  or  any  part  thereof: 

(2)  Any  unincorporated  place  of  2,500 
inhabitants  or  more,  or  any  part  thereof; 
or 

(3)  Any  other  territory,  incorporated 
or  unincorporated,  included  in  an 
urbanized  area. 

(b)  All  population  statistics  and 
definitions  used  in  qualifying  for  this 
exemption  shall  be  the  most  recent 
available  from  the  U.S.  Department  of 
Commerce,  Bureau  of  the  Census.  In  no 
event  shall  any  statistics  resulting  from 
censuses  prior  to  1980  be  used. 

Note. — ^The  Census  Bureau  has  defined 
some  incorporated  places  of  2,500  inhabitants 
or  more  as  “extended  cities.”  Such  cities 
consist  of  an  urban  part  and  a  rural  part.  If 
the  proposed  cable  television  service  area 
includes  a  rural  part  of  an  extended  city,  but 
otherwise  includes  no  territory  described  in 
paragraphs  (a)  (1),  (2],  or  (3]  of  this  section, 
the  exemption  shall  apply. 

Concurring  Statement  of  Commissioner 
Joseph  R.  Fogarty 

In  Re:  Elimination  of  the  Telephone 
Company-Cable  Television  Cross- 
Ownership  Rules,  §  §  63.54-63.56,  for 
Rural  Areas. 

1  have  repeatedly  called  for  a 
complete  exemption  from  the  cable/ 
telco  cross-ownership  prohibition  for 
rural  areas  of  the  United  States,  ‘  and  I 
am  therefore  pleased  to  have  this  Report 
and  Order  approved  by  the  Commission. 
Cable  service  that  could  have  been 
provided  to  rural  America  by  telephone 
companies  has  been  too  long  denied  in 
favor  of  protecting  a  vague  future 
possibility  of  service  from  independent 
operators.  As  this  decision  so  correctly 
emphasizes: 

(C)  Considering  the  years  that  many  rural 
areas  have  gone  without  cable  service  while 
we  have  precluded  telephone  company 
involvement,  we  believe  it  would  be 
inappropriate  and  counterproductive  for  us  to 
continue  to  take  into  account  naked 
assertions  that  independent  cable  televison 
service  is  feasible  in  these  areas. 

I  do  question,  however,  the  assertion 
in  this  Report  and  Order  that  there  is  no 


'  Revision  of  Processing  Policies  for  Waivers  of 
Telephone  Company-Cable  Television  'Cross- 
Ownership  Rules. "  On  Reconsideration,  Separate 
Statement  of  Commissioner  Joseph  R.  Fogarty,  82 
FCC  2d  266  (1980);  Sugar  Land  Telephone  Company, 
Concurring  Statement  of  Commissioner  Joseph  R. 
Fogarty.  76  FCC  2d  237  (1980);  Elimination  of  the 
Telephone  Company-Cable  Television  Cross- 
Ownership  Rules  for  Rural  Are^,  Notice  of 
Proposed  Rule  Making,  Separate  Statement  of 
Commissioner  Joseph  R.  Fogarty,  84  FCC  2d  344 
(1980);  Concord  Telephone  Exchange,  Inc., 
Concurring  Statement  of  Commissioner  Joseph  R. 
Fogarty,  78  FCC  2d  683  (1980). 


evidence  indicating  that  the  rationale  of 
the  cross-ownership  prohibition  is  any 
less  applicable  to  telephone 
cooperatives.  The  existing  cross¬ 
ownership  prohibition  is  heavily 
predicated  on  the  spectre  of  cross¬ 
subsidization  between  basic  telephone 
service  and  cable  television  service.  In 
the  context  of  a  telephone  cooperative — 
where  the  subscribers  are  also  the 
owners — it  is  either  ludicrously  mindless 
or  diabolically  paternalistic  to  worry 
about  any  “danger"of  cross-subsidy.  I 
note  that  the  Commission  will  soon  have 
the  opportunity  to  address  this  matter, 
as  well  as  the  issue  of  whether  the 
cable/ telco  cross-ownership  prohibition 
should  be  completely  rescinded,  in 
considering  the  Office  of  Plans  &  Policy 
Staff  Report  on  cable  television 
ownership  issues  and  public  comment 
thereon. 

(FR  Doc.  81-34702  Filed  12-1-61: 8:45  am] 

BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

IBC  Docket  No.  81-154;  RM-3692] 

FM  Broadcast  Station  in  Ansley, 
Alabama;  Changes  Made  in  Table  of 
Assignments 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  Action  taken  herein  denies  a 
petition  to  assign  FM  Channel  261A  to 
Ansley,  Alabama,  in  response  to  a 
petition  from  Reid  Spann.  Petitioner 
failed  to  establish  community  status  for 
Ansley. 

DATES:  Effective:  Non-Applicable. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT. 

Nancy  V.  Joyner,  Broadcast  Bureau, 

(202)  632-7792. 

SUPPLEMENTARY  INFORMATION:  . 

Report  and  Order 
(Proceeding  Terminated) 

Adopted:  November  16, 1981. 

Released:  November  20, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division: 

In  the  Matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Ansley,  Alabama) 
BC  Docket  No.  81-154  RM-3692. 

1.  The  Commission  has  before  it  for 
consideration  a  Notice  of  Proposed  Rule 
Making,  46  Fed.  Reg.  17809,  published 
March  20, 1981,  proposing  the 
assignment  of  FM  Channel  261A  to 
Ansley,  Alabama,  as  its  first  FM 


allocation,  in  response  to  a  petition  filed 
by  Reid  Spann  (“petitioner”).  Comments 
in  opposition  were  filed  by  Talton 
Broadcasting  Company  (“TBC”), 
licensee  of  FM  broadcast  Station 
WTUN.  Selma.  Alabama,  to  which  the 
petitioner  responded. 

2.  The  Notice  indicated  that  the 
Commission  was  prepared  to  consider 
assigning  Channel  216A  to  Ansley. 
Alabama,  as  its  first  FM  assignment, 
contingent  upon  the  petitioner’s 
submission  of  economic  and 
demographic  information  to 
demonstrate  that  Ansley  is  a  community 
for  assignment  purposes.  His  petition 
asserted  that  Ansley’s  population 
consists  of  approximately  600  persons, 
30%  of  which  are  Black,  and  that  the 
nucleus  of  its  social  and  entertainment 
activities  is  provided  by  the  nearby 
communities  of  Troy  and  Montgomery. 
Further,  petitioner  stated  that  Ansley  is 
in  need  of  a  station  that  will  relate  to  its 
needs,  although  it  is  dependent  on  the 
support  of  larger  cities.  Petitioner  was 
therefore  requested  to  submit  a  recent 
population  estimate  for  Ansley,  and 
furnish  additional  data  to  demonstrate 
the  need  for  the  proposed  FM 
assignment.  Additionally,  petitioner  was 
requested  to  make  a  showing  of  his 
present  intent  to  apply  for  the  channel,  if 
assigned. 

3.  Ansley  (not  listed  in  the  U.S. 
Census),  is  located  approximately  56 
kilometers  (35  miles)  south  of 
Montgomery,  Alabama.  It  currently  has 
no  local  aural  broadcast  service. 

4.  In  its  opposition,  TBC  challenges 
petitioner’s  showing  of  Ansley  as  a 
community  for  assignment  purposes.  It 
cites  such  factors  as  petitioner’s 
admission  of  dependence  on  the  nearby 
urban  areas  of  Troy  and  Montgomery  as 
the  focal  points  of  Ansley’s  employment 
and  social  activities,  as  precluding  a 
finding  of  an  independent  and  distinct 
community,  citing  Musical  Heights,  19 
RR  49,  50  (1959).  Further,  it  disputes 
petitioner’s  allegation  that  Ansley  has  a 
population  of  approximately  600 
persons.  TBC  states  that  not  only  is 
Ansley  not  listed  in  the  U.S.  Census 
Reports,  but  neither  is  it  attributed  any 
population  by  state  or  local  sources.  It 
adds  that  Ansley  does  not  appear  on  the 
1980  Alabama  road  map,  and  has  no 
identifiable  boundaries.  Further,  it 
claims  that  according  to  Rand-McNally 
1980  (p.  564),  Ansley  has  a  population  of 
50  persons.  It  also  points  out  the  total 
absence  of  a  business  district,  as 
precluding  the  attainment  of  community 
status,  ciimg  Musical  Heights,  supra, 
and  Risner  Broadcasting,  Inc.,  20  FCC 
2d  790  at  791  (1969).  Also,  TBC  alleges 
that  it  was  unable  to  locate  any  social 
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organizations  in  Ansley,  which  is 
another  recognized  community 
component,  as  established  in  such  cases 
as  Naples,  Florida,  41  RR  2d  1549  at  1553 
(1977),  Hymen  Lake,  22  RR  2d  1553 
(1974),  Mercer  Broadcasting  Co.,  13  RR 
891  at  909  (1957),  and  Coker,  Alabama, 

43  RR  2d  190  at  193  (1978).  It  notes  also 
that  Ansley  does  not  have  an  individual 
telephone  exchange  or  post  ofRce,  but 
that  these  services  are  provided  to  it  by 
the  nearby  community  of  Troy. 

5.  As  a  final  matter,  TBC  contends 
that  an  assignment  to  Ansley  will  cause 
objectionable  interference  to  the 
secondary  services  of  nearby  co-channel 
stations.  The  distance  between  the 
proposed  Ansley  site  7  kilometers  (4.4 
miles)  northwest  of  the  community  and 
WTUN  is  approximately  66  miles, 
whereas  65  miles  is  required  for  co¬ 
channel  Class  A  assignments.  It 
recognizes  that  the  Commission  does 
not  protect  such  co-channel  stations 
beyond  the  normally  predicted  1  mV/m 
contour.  However,  it  states  that  the 
Commission  plainly  acknowledges 
secondary  service  (§  73.315(b))  which,  in 
the  absence  of  interference,  will  provide 
a  listenable  signal  to  rural  areas.  It 
states  that  an  Ansley  assignment  would 
curtail  service  to  a  signiTicant  portion  of 
such  a  rural  area.  TBC  is  correct  in 
stating  that  the  Commission  does  not 
protect  a  station’s  “secondary  service,” 
and,  in  any  event,  because  of  our 
disposition  herein,  this  will  not  be 
discussed  further. 

6.  In  his  reply  comments,  in  response 
to  the  Notice,  petitioner  merely  states 
that  even  thou^  the  Census  does  not 
reflect  population  data  for  Ansley,  that 
it  does  have  a  population,  albeit  small. 
He  adds  that  “(ajccording  to  the 
residents  ...  the  Ansley  area  is  a 
community,  consisting  of  Ansley,  Shell 
Horn  and  Shady  Grove.”  And  that 
“(o]ne  resident  .  .  .  thought  the 
community  consisted  of  over  500 
persons.”  (emphasis  added)  As  to  the 
area's  business  concerns,  petitioner 
states  that  four  (unidentified)  businesses 
serve  the  residents  with  goods  and 
services  and  that  automotive  services, 
supplies  and  groceries  are  available 
from  two  identified  groceries,  both  of 
which  it  states  are  within  five  miles  of 
each  other  in  the  “general  community.” 

7.  After  a  careful  review  and 
consideration  of  the  comments,  we  do 
not  find  that  petitioner  has  submitted 
sufficient  information  in  response  to  our 
Notice  to  establish  that  Ansley. 
Alabama,  qualifies  as  a  community  for 
assignment  purposes.  We  are  not 
inferring  that  Aiisley  could  not  be 
identified  as  a  community,  but  merely 
that  based  upon  the  information 


submitted  by  petitioner,  a  sufficient 
showing  has  not  been  made  to  establish 
it  as  such  under  the  Commission’s 
criteria.  Petitioner  has  not  demonstrated 
that  Ansley  contains  any  of  the 
components  which  are  considered  in 
determining  community  status,  such  as 
banks,  post  office,  library,  schools, 
shopping  centers,  churches,  social  and/ 
or  civic  organizations,  newspapers,  or 
other  indicia.  As  the  Commission  has 
consistently  held.  “.  .  .  the  term 
community  means  a  specific  locality, 
with  defined  boundaries,  where  the 
residents  share  conunon  interests.”  See, 
Naples,  Florida,  supra.  And,  as  we  held 
in  Coker,  Alabama,  supra,  absent  other 
evidence  “.  .  .  which  demonstrates  that 
the  [local]  businesses,  organizations  or 
services  meet  the  needs  of  a 
recognizable  group  with  common 
interests,”  we  will  not  make  an  FM 
assignment. 

8.  In  view  of  the  above,  it  is  ordered. 
That  the  petition  of  Reid  Spann, 
requesting  the  assignment  of  Channel 
261A  to  Ansley,  Alabama,  is  denied. 

9.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

10.  For  further  information  concerning 
this  proceeding,  contact  Nancy  V. 
Joyner,  Broadcast  Bureau,  (202)  632- 
7792. 

(Secs.  4.  303, 48  stat.,  as  amended  1066, 1082; 
47  U.S.C.  154.  303) 

Federal  Communications  Commission 
Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division 
Broadcast  Bureau. 

|FR  Doc.  Hl-34712  Filed  12-2-81: 8:45  aro| 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

(BC  Docket  No.  81-405;  RM-37751 

FM  Broadcast  Stations  in  SL  Johns, 
Arizona;  Changes  Made  in  Table  of 
Assignments 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


summary:  This  action  assigns  Class  C 
FM  Channel  239  to  St.  Johns,  Arizona,  in 
response  to  a  petition  filed  by  Plateau 
Communications,  Inc.  The  assignment 
could  provide  St.  Johns  with  a  first  local 
aural  service. 

DATE:  Effective  January  4, 1982. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Nancy  V.  Joyner,  Broadcast  Bureau, 
(202)  632-7792. 


SUPPLEMENTARY  INFORMATION: 

Report  and  Order 

Adopted:  November  16, 1961. 

Released:  November  19, 1961. 

By  the  Acting  Chief,  Policy  and  Rules 
Division: 

In  the  Matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (SL  Johns,  Arizona) 
BC  Docket  No.  81-405  RM-3775. 

1.  The  Commission  has  before  it  for 
consideration  a  Notice  of  Proposed  Rule 
Making,  46  Fed.  Reg.  34603,  published 
July  2. 1981,  proposing  the  assignment  of 
Class  C  FM  Channel  239  to  SL  Johns, 
Arizona,  as  that  community’s  first  FM 
allocation,  in  response  to  a  request  filed 
by  Plateau  Communications,  Inc. 
(“petitioner”).  Supporting  comments 
were  filed  by  the  petitioner  in  which  it 
reaffirmed  its  intention  to  apply  for  the 
channel  if  assigned.  No  oppositions  to 
the  proposal  were  received. 

2.  St.  Johns  (population  3,343), '  the 
seat  of  Apache  County  (population 
52,083),  is  located  approximately  272 
kilometers  (170  miles)  northeast  of. 
Phoenix,  Arizona.  It  presently  has  no 
local  aural  service.  Channel  239  could 
be  assigned  to  St.  Johns  consistent  with 
the  minimum  distance  separation 
requirements  of  §  73.207  of  the 
Commission’s  rules. 

3.  In  supporting  comments,  petitioner 
incorporated  by  reference  the 
information  contained  in  the  Notice 
which  demonstrated  the  need  for  a  first 
FM  assignment  to  SL  Johns,  Arizona. 

4.  As  stated  in  the  Notice,  the 
assignment  of  Channel  239  to  St.  Johns 
will  cause  preclusion  on  Channels  236, 
237A.  238,  239,  240A,  241,  and  242. 
However,  petitioner  stated  that 
alternate  channels  are  available  to  those 
precluded  communities  which  contain  a 
population  in  excess  of  1,000. 

5.  In  view  of  the  above,  we  believe 
that  the  public  interest  would  be  served 
by  the  assignment  of  Channel  239  to  SL 
Johns.  Arizona.  An  interest  has  been 
shown  for  its  use  and  such  an 
assignment  could  provide  the 
community  with  a  first  local  aural 
broadcast  service,  as  well  as  render 
service  to  surrounding  areas  and 
populations.* 

6.  Mexican  concurrence  in  the 
assignment  has  been  obtained. 

'  Population  figures  are  extracted  from  the  1980 
U.S.  Census. 

*  In  our  Notice,  we  pointed  our  that  when  a 
community  of  St.  )ohns  size  requests  a  Class  C 
assignment,  a  Roanoke  Rapids /Anamosa  showing 
is  required.  However,  since  it  appeared  that  a  Class 
C  assignment  to  St.  )ohns  would  provide  a 
substantial  first  and/or  second  service  based  on  its 
isolated  locatioa  we  waived  the  necessity  for  Mcfa 
a  study.  ^ 
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7.  In  view  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
sections  4(i),  5(d)(1),  303(g)  and  (r)  and 
307(b)  of  the  Commimications  Act  of 
1934,  as  amended,  and  §  0.281  of  the 
Commission’s  Rules,  IT  IS  ORDERED, 
That  effective  January  4, 1982,  the  FM 
Table  of  Assignments,  §  73.202(b)  of  the 
Commission’s  rules,  is  amended  with 
respect  to  St  Johns,  Arizona,  as  follows: 


8.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

9.  For  further  information  concerning 
the  above,  contact,  Nancy  V.  Joyner, 
Broadcast  Bureau,  (202)  632-7792. 

(Secs.  4,  303, 48  stat.,  as  amended,  1068, 1082; 
47  U.S.C.  154,  303.) 

Federal  Communications  Commission. 

Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division, 
Broadcast  Bureau. 

|FR  Doc.  81-a4709 12-2-Sl;  &45  am] 

EILUNG  CODE  6712-01-M 

47  CFR  Part  73 

[BC  Docket  No.  81-322;  RM-3722  and  RM- 
39351 

FM  Broadcast  Station  Coxsackie  and 
Rotterdam,  New  York;  Changes  Made 
in  Table  of  Assignments 

agency:  Federal  Communications 

Commission. 

action;  Final  rule. 

SUMMARY:  Action  taken  herein  assigns 
FM  Channel  252A  to  Rotterdam,  New 
York,  in  response  to  a  proposal  filed  by 
John  D.  Flanders.  The  assignment  would 
provide  Rotterdam  with  a  first  local 
aural  broadcast  service.  It  also  denies 
the.request  of  Catskill  Communications, 
Inc.  to  assign  the  same  channel  to 
Coxsackie,  New  York,  as  that 
community’s  first  local  aural  broadcast 
service. 

date:  Effective  January  4, 1982. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner,  Broadcast  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

Report  and  Order 
Adopted:  November  16, 1081. 

Released:  November  20, 1961. 

By  the  Acting  Chief,  Policy  and  Rules 
Division: 


In  the  Matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Coxsackie  and 
Rotterdam,*  New  York)  BC  Docket  No. 
81-322,  RM-3722,  RM-3935. 

1.  On  May  1, 1981,  the  Commission 
issued  a  Notice  of  Proposed  Rule 
Making,  46  Fed.  Reg.  26513,  published 
May  13, 1981,  in  RM-3722,  proposing  the 
assignment  of  FM  Chaimel  252A  to 
Coxsackie,  New  York,  as  that 
community’s  first  local  aural  service,  in 
response  to  a  petition  filed  by  Catskill 
Communications,  Inc.  (“petitioner”).*  In 
response  to  our  Notice,  comments  and  a 
counterproposal  were  filed  by  John  D. 
Flanders  ("Flanders”)*  seeking 
assignment  of  Channel  252A  to 
Rotterdam,  New  York,  as  that 
community’s  first  local  aural  service,  to 
which  petitioner  responded.  Reply 
comments  were  filed  by  both 
proponents.*  Appended  to  the 
petitioner’s  comments  were  letters  from 
several  of  Coxsackie's  community 
leaders  in  support  of  the  proposal. 

2.  Since  the  distance  between 
Coxsackie  and  Rotterdam  is 
approximately  46  kilometers  (29  miles), 
whereas  the  required  mileage  separation 
for  co-channel  Class  A  assignments  is 
104  kilometers  (65  miles),  the  proposals 
are  mutually  exclusive.  No  other 
channels  are  available  for  assignment  to 
either  community. 

3.  Coxsackie  (population  2,786),*  in 
Greene  County  (population  40,861),  is 
located  approximately  32  kilometers  (20 
miles)  south  of  Albany,  New  York.  It 
currently  has  no  local  aural  broadcast 
service.  In  the  Notice,  we  set  forth 
information  submitted  by  petitioner 
which  we  believed  merited  exploration 
of  the  need  for  a  first  FM  assignment  to 
the  community, 

4.  Rotterdam  (population  29,451),  in 
Schenectady  County  (population 
149,946),  is  located  approximately  18 
kilometers  (11  miles)  northwest  of 
Albany,  New  York.  This  community,  like 
Coxsackie,  is  devoid  of  any  local  aural 
service,  nor  does  it  have  any  local 
newspaper  available  to  its  residents. 

'This  community  has  been  added  to  the  caption. 

‘Petitioner  is  the  licensee  of  Station  WCKL  (AM), 
Catskill,  New  York. 

‘Public  Notice  of  the  petition  was  given  July  17, 
1981,  Report  No.  1299. 

‘The  reply  of  petitioner  was  filed  lute  and 
petitioner  requested  that  the  pleuding  be  accepted 
on  that  basis.  We  have  considered  the  pleading 
herein  since  it  would  aid  us  in  making  a 
comparative  determination  of  the  merits  of 
assigning  the  channel  to  Coxsackie  as  requested. 
Flanders  also  submitted  a  reply  to  petitioner's  reply 
comments.  However,  the  Commission's  procedures 
do  not  contemplate  such  a  filing  (see  f  1.415  of  the 
Commission's  rules)  and  we  do  not  find  sufficient 
justification  to  give  consideration  to  ftat  filing. 

‘All  population  figures  herein  are  extracted  from 
the  1980  U.S.  Census. 


5.  In  support  of  its  proposal,  Flanders 
states  that  Rotterdam  has  its  own 
government  unit,  schools,  civic 
organizations,  churches,  and  retail 
outlets.  It  adds  that  the  principal 
economy  of  the  community  is  derived 
from  industrial  and  retail  elements,  as 
well  as  truck  farming.  Further,  it  states 
that  a  portion  of  the  General  Electric 
Company  complex  is  located  within  its 
town  boundaries.  Channel  252A  could 
be  assigned  to  Rotterdam  in  compliance 
with  the  minimum  distance  separation 
requirements  of  §  73.207  of  the 
Commission’s  rules. 

6.  Flanders  states  in  its  comments  that 
neither  assignment  will  provide  any  first 
or  second  service,  and  that  both 
proposals  would  have  only  slight 
preclusive  effects.  It  adds  that  each 
community  is  served  by  fulltime  AM  • 
Station  WGY,  Schenectady,  New  York, 
as  well  as  the  following  six  commercial 
FM  stations: 

Coxsackie  Rotterdam 

WGNA  (Albany)  WGNA  (Albany) 

WPYX  (Albany)  WPYX  (Albany) 

WROW-FM  (Albany)  WROW-FM  (Albany) 

WGFM  (Schenectady)  WWOM  (Albany) 

WFLY  (Troy)  WGFM  (Schenectady) 

WHUC-FM  (Hudson)  WFLY  (Troy) 

7.  Flanders  urges  the  Commission  to 
consider  its  suggestion  that  Channel 
272A  be  assigned  to  Saugerties,  New 
York,  in  an  attempt  to  satisfy 
petitioner’s  request  for  a  Class  A 
assignment  to  its  proposed  service  area. 
It  states  that  the  terrain  in  that  area  is 
such  as  to  permit  1  mV/m  service  to  the 
Catskill  area  as  well  as  Coxsackie.  We 
do  not  have  a  commitment  fi'om  any 
party  that  the  channel  would  be  utilized 
in  Saugerties  but  would  entertain  such  a 
request,  if  properly  made. 

8.  Petitioner  did  not  file  supporting 
comments  reaffirming  its  intention  to 
apply  for  the  channel  if  assigned  to 
Coxsackie.  However,  the  Commission 
does  not  have  reason  to  believe 
otherwise  since  its  late-filed  reply 
pleading  implies  its  continuing  interest, 
although  such  is  not  clearly  stated.  In 
any  event,  this  factor  is  not  controlling 
in  our  determination  of  the  community 
to  be  preferred  for  assignment  purposes. 

9.  Our  finding  herein  rests  solely  on 
satisfying  one  of  the  most  important 
assignment  priorities,  which  is  to 
provide  a  first  FM  service  to  as  much  of 
the  population  of  the  United  States  as 
possible.  Each  proposal  would  provide  a 
first  local  service  but,  in  keeping  with 
our  assigiunent  priorities,  Rotterdam 
must  be  preferr^  since  it  is  significcmtly 
more  populous.  See,  Theodore  and 
Chickasaw.  Alabama,  39  RR  2d  412 
(Broadcast  Bureau,  1976). 


10.  The  assignment  of  Channel  252A  is 
made  to  Rotterdam  consistent  with  the 
minimum  distance  separation 
requirements  of  §  73.207  of  the 
Commission’s  rules.  Canadian 
concurrence  in  the  assignment  has  been 
obtained. 

11.  In  view  of  the  foregoing  and 
pursuant  to  authority  contained  in 
Sections  4(i),  5(d)(1),  303(g)  and  (r)  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  Section  0.281  of 
the  Commission’s  Rules,  it  is  ordered. 
That  effective  January  4, 1982,  the  FM 
Table  of  Assign..ients,  §  73.202(b)  of  the 
Commission’s  rules,  is  amended,  as 
follows: 


12.  It  is  further  ordered.  That  the 
petition  of  Catskill  Communications,  Inc. 
(RM-3722),  proposing  the  assignment  of 
FM  Channel  252A  to  Coxsackie,  New 
York,  is  hereby  denied. 

13.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

14.  For  further  information  concerning 
the  above,  contact  Nancy  V.  Joyner, 
Broadcast  Bureau,  (202)  632-7792. 

(Secs.  4.  303. 48  Stat.,  as  amended,  1066. 1082; 
47  U.S.C.  154,  303.) 

Federal  Communications  Commission. 
Martin  Blumenthal, 

Acting  Chief  Policy  and  Rules  Division 
Broadcast  Bureau. 

|>'K  Doc.  Bl-^4711  Filed  12-2-81;  8:45  atn| 

BILLING  CODE  6712-01-M 

47  CFR  Part  73 

I BC  Docket  No.  81-401;  RM-3733]  ^ 

FM  Broadcast  Station  in  Midland, 
Texas;  Changes  Made  in  Table  of 
Assignments 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  action  assigns  FM 
Channel  294  to  Midland,  Texas,  in 
response  to  a  petition  filed  by  Stephen 
L.  Wood  and  D.  Lloyd  Henderson.  The 
assigned  channel  could  provide  a  fourth 
FM  service  to  Midland. 

DATE:  Effective  January  4, 1982. 
ADDRESS:  Federal  Commimications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 


SUPPLEMENTARY  INFORMATION: 

Report  and  order 

Adopted:  November  16, 1981. 

Released:  November  19, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division. 

In  the  Matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Midland,  Texas)  BC 
docket  No.  81—401,  RM-3733. 

1.  The  Commission  has  under 
consideration  a  Notice  of  Proposed  Rule 
Making,  46  Fed.  Reg.  35133,  published 
July  7, 1981,  proposing  the  assignment  of 
Class  C  FM  Channel  294  to  Midland. 
Texas,  as  that  community’s  fourth  FM 
assignment  in  response  to  a  request 
from  Stephen  L  Wood  and  D.  Lloyd 
Henderson  (“petitioners").  Comments  in 
support  of  the  proposal  were  filed  by 
Albert  C.  Hajny,  by  Richard  L.  and 
Ladona  L  Moore,  and  by  the  petitioners, 
each  stating  their  intent  to  apply  for  the 
channel,  if  assigned. 

2.  Midland  (population  70,525),*  seat 
of  Midland  County  (population  82,636)  is 
located  approximately  496  kilometers 
(310  miles)  west-southwest  of  Dallas, 
Texas.  It  is  served  locally  by  one 
fulltime  AM  station,  three  daytime-only 
AM  stations,  and  three  FM  stations. 

3.  In  its  comments,  the  petitioners 
incorporated  by  reference  the 
information  contained  in  the  Notice 
demonstrating  the  need  for  a  fourth  FM 
assignment. 

4.  As  stated  in  the  Notice,  the 
proposed  assignment  would  provide  no 
new  first  or  second  service  to  Midland. 
The  petitioners  have  stated  that 
alternate  channels  are  available  to  the 
communities  precluded  by  the 
assignment.  Since  alternate  channels  are 
available  to  the  communities  precluded 
by  the  assignment,  we  consider  the 
preclusion  impact  minimal.  On  the  basis 
of  the  interest  expressed  and  the 
apparent  need  for  a  fourth  FM  station  at 
this  growing  community,  we  find  the 
proposal  justified.  The  transmitter  site  is 
restricted  to  11.2  kilometers  (7  miles) 
southeast  of  the  city,  to  avoid  short 
spacing  to  Channel  296A,  Jal,  New 
Mexico. 

5.  Mexican  concurrence  has  been 
obtained  in  the  assignment  of  Channel 
294  to  Midland,  Texas. 

6.  Accordingly,  pursuant  to  authority 
contained  in  sections  4(i),  5(d)(1),  303  (g) 
and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §  0.281  of  the 
Commission’s  Rules,  it  is  ordered.  That 
effective  January  4, 1982,  the  FM  'Table 
of  Assignments,  §  73.202(b]  of  the  rules. 

>  Population  figures  are  taken  from  the  1980  U.S. 
Census. 


is  amended  with  respect  to  the 
community  listed  below: 


7.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

8.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Broadcast  Bureau,  (202)  632-7792. 

(Secs.  4, 303, 48  Stat..  as  amended,  1068, 1082; 
47  UJS.C.  154,  303) 

Federal  Communications  Commission. 
Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division, 
Broadcast  Bureau. 

|FR  Doc.  81-34710  Filed  12-2-81: 8:45  am) 

BIUJNG  CODE  6712-4)1-M 

47  CFR  Part  90 

[PR  Docket  No.  81-215;  RM-3742;  FCC  81- 
527] 

Talk-Around  in  Private  Land  Mobile 
Radio  Services  on  Shared  Channels 
Above  Certain  Frequency 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  FCC  adopts  revisions  to 
its  rules  which  permit  “talk-around"  on 
a  primary  basis  in  the  private  land 
mobile  radio  services  on  conventional 
and  trunked  channels  above  806  MHz 
thereby  allowing  mobile-to-mobile 
intercommunication  in  areas  in  which  it 
is  difficult  or  unnecessary  to  access  the 
mobile  relay  station. 

DATE:  Effective  December  30. 1981. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  H.  Goldman,  Private  Radio 
Bureau,  (202)  632-6497. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  amendment  of  the 
Commission’s  rules  and  regulations  to 
permit  Talk-around  in  the  private  land 
mobile  radio  services  on  shared 
channels  above  806  MHz,  Report  and 
Order. 

Adopted:  November  12. 1981. 

Released:  November  27. 1981. 

1.  We  initiated  this  proceeding  on 
March  26, 1981,  in  response  to  a  petition 
from  the  Special  Industrial  Radio 
Service  Association  Inc.  (SIRSA),* 

•  SIRSA’s  August  la  1980  petition  (RM-3742)  was 
subsequently  supported,  prior  to  any  Commission 
action,  in  comments  received  born  the  Central 

Continued 
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which  sought  the  institution  of  rule 
making  looking  towards  an  amendment 
of  Subpart  M  of  Part  90  of  our  rules  to 
permit  mobile  stations  operating  in  the 
private  land  mobile  radio  services  on 
shared  conventional  channels  above  806 
MHz  to  transmit  mobile-to-mobile  by 
employing  the  assigned  paired  base 
station  frequency,  thereby  avoiding  the 
associated  mobile  relay  or  “repeater" 
station.®  This  change  would  permit 
mobile  units  to  talk  directly  to  each 
other  in  situations  when  they  had  no 
need  to  talk  through  the  mobile  relay  or 
where  this  was  not  feasible  (at  the 
fringes  of  the  mobile  relay’s  signal  or  in 
hilly  terrain). 

2.  By  way  of  explanation,  channels  in 
the  800  MHz  band  are  assigned  in  pairs, 
as  is  also  the  case  in  the  450-470  MHz 
and  470-512  MHz  bands.  Ordinarily 
mobile  units  and  control  stations 
transmit  on  frequency  A  and  receive  on 
frequency  B;  base  stations  transmit  on 
frequency  B  and  receive  on  frequency  A. 
In  the  800  MHz  band  this  channel  pair 
operation  is  prescribed  by  47  CFR 
90.365(a)(3). 

3.  In  a  mobile  relay  system,  the  relay 
is  the  base  station.  Hence,  all 
communications  between  mobile  units 
or  between  a  mobile  unit  and  a  control 
station  must  ordinarily  go  through  the 
mobile  relay  (commonly  known  as  the 
“repeater”),  because  the  only  frequency 
the  mobile  or  control  station  can  receive 
is  the  repeater  transmit  frequency.  The 
operating  technique  termed  “talk- 
around”  permits  a  mobile  unit  in  a 
paired  frequency  operation  to 
communicate  with  another  mobile  unit 
without  going  through  the  mobile  relay. 
This  is  accomplished  by  the  mobile  unit 
using  the  base  or  mobile  relay  channel 
to  transmit  (We  noted  in  the  Notice 
initiating  this  proceeding  that  although 
talk  around  capability  primarily  benefits 
users  of  mobile  relay  systems,  it  can 
also  be  employed  in  two-frequency 
simplex  systems.)* 


Committee  on  Telecommunications  of  the  American 
Petroleum  Institute,  the  Manufacturers  Radio 
Advisory  Committee,  Forest  Industries 
Telecommunications,  and  Motorola.  Inc.  SIRSA  and 
the  National  Association  of  Business  and 
Educational  Radio,  Inc.,  filed  supporting  reply 
comments. 

’The  proceeding  was  commenced  by  Notice  of 
Proposed  Rule  Making.  PR  Docket  No.  81-215.  (FCC 
Bl-120).  adopted  March  28, 1981,  released  April  9, 
1981,  46  22624,  April  20, 1981. 

’Two  frequency  simplex  is  a  system  where  the 
mobile  transmits  on  one  frequency  and  the  base  on 
a  different  frequency;  neither  the  base  nor  the 
mobiles  may  both  transmit  and  receive 
simultaneously  because  each  station's  receiver  is 
muted  when  Its  associated  transmitter  is  activated. 
This  is  contrasted  to  two  frequency  duplex,  where 
either  the  base  or  mobile,  or  both,  may  transmit  and 
receive  simultaneously. 


4.  In  proposing  to  amend  the  rules  to 
permit  talk-around,  we  explained  that 
under  existing  rules  talk-around  is 
permitted  below  806  MHz.*  With  respect 
to  the  800  MHz  band,  however,  an 
implicit  prohibition  of  this  mode  is 
contained  in  47  CFR  90.365(a)(3).  In 
contrast,  47  CFR  90.385(c)  permits — 
again  by  implication — the  employment 
of  talk-around  where  a  licensee  has 
exclusive  use  of  an  800  MHz 
conventional  channel  pair.  The  purpose 
of  the  restriction  upon  talk-around  in  the 
case  of  shared  systems  was  to  permit 
the  other  sharing  users  of  the  same 
frequency  pair  to  operate  free  from 
mobile  station  interference.* 

5.  We  commenced  this  proceeding 
because  SIRSA  and  the  parties 
supporting  its  petition  expressed 
confidence  that  talk-around  at  800  MHz 
would  not  create  a  significant 
interference  problem  for  sharing  users  of 
the  co-channel  base  frequency  while 
providing  concomitant  benefrts  to 
licensees  needing  mobile-to-mobile 
communications  in  situations  where  use 
of  the  repeater  would  not  be  feasible  or 
desirable.® 

6.  However,  our  Notice  differed  from 
that  which  was  sought  in  the  SIRSA 
petition  in  two  respects.  First,  we 
proposed  to  authorize  talk-aroimd  above 
806  MHz  only  on  a  secondary  basis  to 
the  usual  mobile  relay  mode  of 
operation.  In  addition,  we  invited 
comments  on  whether  talk-around 
should  be  authorized  on  trunked 
frequencies,  a  point  not  raised  by  SIRSA 
or  any  other  party  which  supported  its 
petition.  We  asked  whether  special 
problems  might  be  encountered  in 
trunked  operations. 

7.  Comments  were  received  from 
Charley  Murray,  Inc.  (Murray),  the 
Central  Committee  on 
Telecommunications  of  the  American 
Petroleum  Institute  (API),  the 
Manufacturers  Radio  Frequency 
Advisory  Committee  (MRFAC), 
Motorola,  Inc.,  the  National  Association 
of  Business  and  Educational  Radio,  Inc. 
(NABER),  as  well  as  SIRSA,  the  original 
petitioner.  These  parties,  most  of  whom 
also  commented  in  favor  SIRSA’s  initial 
rule  making  submission,  are  unanimous 
in  support  of  talk-around  at  800  MHz. 
However,  none  support  limiting  talk- 
around  to  a  secondary  use.  TaUc-around 
on  trunked  facilities  also  meets  with 


*  Talk-around  is  explicitly  authorized  in  the  450- 
470  MHz  and  450-512  MHz  bands.  47  CFR  90.173(i). 
and  has  been  permitted  as  a  matter  of 
administrative  poHcy  in  the  bands  below  450  MHz. 

*  See  Land  Mobile  Service.  Docket  No.  18262. 
Memorandum  Opinion  and  Order.  51  FCC  2d  945, 
981  (1975). 

*See  Notice  of  Proposed  Rule  Making.  PR  Docket 
No.  81-213.  f.n.  2.  supra,  at  paras.  4-5. 


approval  frtim  all  who  address  that 
point. 

8.  Murray,  an  equipment  faauhng  frrm. 
noted  that  it  is  oft^  outside  or  on  the 
edge  of  repeater  range.  Murray  urges 
adoption  of  talk-around  at  800  MHz. 
NABER  reiterates  its  earlier  Brm  support 
of  800  MHz  band  talk-around,  but 
criticizes  our  proposal  to  authorize  it 
only  on  a  secondary  basis.  Pointing  out 
that  neither  SIRSA  nor  any  other 
interested  party  supported  secondary 
use.  NABER  contends  that  there  is  no 
record  to  justify  that  limitation. 

9.  API's  experience  with  talk-around. 
it  asserts,  does  not  support  the 
secondary  use  restriction.  Moreover, 

API  states,  there  is  no  reason  to 
preclude  talk-around  on  trunked 
facilities,  even  if  currently  available 
trunked  equipment  does  not  have  that 
capability.  We  should  allow  it  now,  API 
reasons,  so  that  it  may  be  implemented 
as  soon  as  suitable  trunked  equipment  is 
on  the  market.  SIRSA,  the  original 
petitioner,  notes  that  talk-around  is  not 
relegated  to  secondary  status  below  512 
MHz,  and  the  petitioner  finds  no 
rationale  offered  by  us  to  support  that 
limitation.  SIRSA  also  approves  of  talk- 
around  on  trunked  systems  barring  any 
serious  engineering  considerations, 
MRFAC,  while  not  addressing  the  issue 
of  secondary  use,  believes  that  talk- 
around  on  trunked  facilities  should  be 
encouraged  unless  technical  difficulties 
are  foreseen. 

10.  Motorola,  the  only  equipment 
manufacturer  to  comment,  strongly 
opposes  secondary  use,  saying  it  is 
unaware  of  interference  complaints 
arising  from  talk-around  operation  in  the 
lower  frequency  bands.  It  takes  note  of 
the  Commission’s  occasional  grant  of 
waivers  to  permit  talk-around  at  800 
MHz.  Those  given  waivers.  Motorola 
stresses,  have  been  authorized 
operation  on  a  primary  basis.  It  would 
make  no  sense.  Motorola  submits,  to 
accord  waiver  recipients  primary  status 
while  those  using  talk-around  pursuant 
to  a  rule  amendment  permitting  it  must 
do  so  on  a  secondary  basis.  The  latter 
would  be  justifiable.  Motorola  contends, 
only  where  there  is  demonstrable 
evidence  of  or  a  legitimate  question 
concerning  interference.  Motorola  does 
support  its  use  on  trunked  systems.  It  is 
technically  feasible.  Motorola  says,  and 
it  will  not  precipitate  co-channel 
interference  problems.  Many  potential 
talk-around  users,  e.g.,  construction 
crews  and  quarry  workers,  now  use  800 
MHz  trunked  facilities,  and  these  types 
of  operations.  Motorola  asserts,  are 
good  candidates  for  talk-aroiuid 
operation. 
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11.  We  have  carefully  considered  all 
of  the  conunents  and  are  persuaded  not 
only  that  talk-around  on  shared 
channels  above  806  MHz  should  be 
authorized,  but  that  we  should  permit  its 
use  on  a  primary  basis  with  both 
conventional  and  trunked  shared 
facilities,  so  that  when  trunked 
equipment  which  can  be  employed  in 
the  talk-around  mode  becomes 
available,  its  use  need  not  await  further 
rule  making  proceedings.  There  have 
been  no  allegations  that  primary 
operation  in  the  talk-around  mode, 
whether  on  conventional  or  trunked 
shared  channel  pairs,  would  create  a 
signiHcant  interference  hazard  or 
present  any  other  problems.  We  have 
already  noted,  in  issuing  the  Notice,  that 
mobile  transmissions  on  the  base 
transmit  frequency  are  unlikely  to 
overpower  mobile  relay  or  base 
transmissions  because  the  maximum 
effective  radiated  power  of  mobile  units 
is  normally  much  less  than  that  of  base 
stations.’ The  only  interference  would 
be  to  other  users  operating  on  the  same 
channel  pair  in  the  talk-around  mode. 

Yet  talk-around  permits  mobiles  to 
communicate  with  each  other  in  areas 
where  it  is  difHcult  to  access  the 
repeater,  e.g.,  at  the  fringe  of  the  mobile 
relay’s  signal  or  in  hilly  terrain. 
Moreover,  because  talk-around 
tranmission  at  a  single  site  eliminates 
the  need  to  use  the  repeater,  mobile 
relay  congestion  will  thus  be  alleviated. 

12.  For  the  foregoing  reasons,  we 
conclude  that  authorization  of  talk-  ^ 
around  operation  on  a  primary  basis  on 
shared  800  MHz  conventional  or  trucked 
frequency  pairs  is  in  the  public  interest. 
Accordingly,  pursuant  to  the  authority 
contained  in  Sections  4(i)  and  303(r]  of 
the  Communication  Act  of  1934,  as 
amended,  it  is  ordered,  that  effective 
December  30, 1981,  Part  90  of  the 
Commission’s  rules,  47  CFR  Part  90 ,  is 
amended  as  set  forth  in  the  Appendix. 

13.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

14.  It  is  further  ordered  that  the 
Secretary  of  the  Commission  shall  cause 
this  Report  and  Order  to  be  published  in 
the  Federal  Register. 

15.  For  further  information  concerning 
this  document,  contact  Lewis  H. 
Goldman,  Room  5120,  Private  Radio 
Bureau,  Federal  Communications 
Commission,  Washington.  D.C.  20554, 
(202)  632-6497. 

(Secs.,  4,  303,  307, 48  Stat.,  as  amended.  1066, 
1082, 1083:  47  U.S.C.  154,  303,  307.) 


’See  47  CFR  $  90.379  (a)  and  (d). 


Federal  Communications  Commission. 

William  {.  Tricarico, 

Secretary. 

Appendix 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

Part  90  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Section  90.365(a)  (l)(i)  and  (a)(3)  are 
revised  to  read  as  follows: 

§  90.365  Selection  and  assignments  of 
frequencies. 

(a)  *  *  * 

(1)  *  *  * 

(i)  All  Mobile  and  control  station 
frequencies  will  be  chosen  from  those 
allocated  in  the  806-821  MHz  band. 
Mobile  station  transmitting  frequencies 
will  commence  with  Channel  No.  1  at 
820.9875  MHz,  followed  by  Channel  No. 

2  at  820.9625  MHz,  and  proceed  to  the 
band  end  with  uniform  25  kHz 
channeling;  and  base  station 
transmitting  frequencies  will  be  selected 
by  the  Commission  and  assigned  from 
those  allocated  in  the  851-866  MHz 
band,  commencing  with  Channel  No.  1 
at  865.9875  MHz,  followed  by  Channel 
No.  2  at  865.9625  MHz,  and  proceed  to 
the  band  end  with  uniform  25  kHz 
channeling.  A  mobile  station  is 
authorized  to  transmit  on  any  frequency 
assigned  to  its  associated  base  station. 

*  is  '  It  *  * 

(3)  For  conventional  systems,  mobile 
station  transmitting  frequencies,  as  well 
as  those  for  use  by  control  stations,  will 
be  selected  from  those  allocated  in  the 
806-821  MHz  band.  Mobile  and  control 
station  transmitting  frequencies  will 
commence  with  Channel  No.  1  at 
806.0125  MHz,  followed  by  Channel  No. 
2  at  806.0375  MHz,  and  proceed  to  the 
band  end  with  uniform  25  kHz 
channeling.  Base  station  transmitting 
frequencies  will  be  selected  and 
assigned  from  those  allocated  in  the 
851-866  MHz  band,  with  Channel  No.  1 
commencing  at  851.0125  MHz.  followed 
by  Channel  No.  2  at  851.0375  MHz,  and 
proceed  to  the  band  end  with  uniform  25 
kHz  channeling.  The  spacing  between 
associated  mobile  and  base  station 
frequencies  shall  be,  uniformly,  45  MHz. 
A  mobile  station  is  authorized  to 
transmit  on  any  frequency  assigned  to 
its  associated  base  station. 
***** 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  172. 173, 175, 176,  and 
178 

[Docket  HM-139D:  Arndt  Nos.  172-72, 173- 
151, 175-21, 176-14,  and  176-68] 

Conversion  of  Individual  Exemptions 
to  Regulations  of  General  Applicability 

agency:  Materials  Transportation 
Bureau  (MTB),  Research  and  Special 
Programs  Administration,  DOT. 
action:  Final  rule. 

summary:  This  action  is  being  taken  to 
incorporate  into  the  Department’s 
Hazardous  Materials  Regulations  a 
number  of  changes  based  on  the  data 
and  analyses  supplied  in  selected 
exemption  applications  or  from  existing 
exemptions.  The  need  for  this  action  has 
been  created  by  the  public  demand  to 
make  available  new  packagings  and 
shipping  alternatives  that  have  proven 
themselves  safe  under  the  Department’s 
exemptions  program.  The  intended 
efrect  of  these  amendments  is  to  provide 
wider  access  to  the  benefits  of 
transportation  iimovations  recognized 
and  shown  to  be  effective  and  safe. 
EFFECTIVE  DATE:  ’These  amendments  are 
effective  January  4, 1982.  However, 
compliance  with  the  regulations  as 
amended  herein  is  authorized 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 

Darrell  L.  Raines,  Chief,  Exemptions  and 
Regulations  Termination  Branch,  Office 
of  Hazardous  Materials  Regulation, 
Materials  Transportation  Bureau, 
Washington.  D.C.  20590  (202-472-2726). 
SUPPLEMENTARY  INFORMATION:  On  June 
4, 1981  the  MTB  published  Notice  No. 
81-3  (46  FR  29973)  under  Docket  HM- 
139D  which  proposed  to  amend  the 
Hazardous  Materials  Regulations  by 
incorporating  the  provisions  of  certain 
DOT  exemptions  and  applications  for 
exemptions  into  the  general  regulations. 
The  public  comment  period  ended  July 
20, 1981.  A  total  of  ten  comments  were 
received  which  referenced  Docket  HM- 
139D. 

Two  commenters  requested  that  MTB 
consider  including  their  exemption(s) 
into  the  next  HM-139  rulemaking.  One 
commenter  requested  that  the 
mandatory  compliance  date  for  calcium 
silicon  (powder)  be  at  least  six  months 
after  publication  in  the  Federal  Register. 
As  a  matter  of  information,  holders  of 
exemptions  that  are  terminated  by  ■ 
Docket  HM-139  are  given  approximately 
six  months  to  deplete  their  existing 
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stock  before  the  exemption  number  has 
to  be  removed  from  the  containers  and 
shipping  papers. 

One  comment  received  which  was 
undated  and  unsigned  recommended 
that  MTB  publish  an  amended  notice  so 
as  to  include  such  data  as  the  number  of 
units/carload  commodities  handled 
under  each  of  the  subject  exemptions; 
the  accident  experience,  if  any,  under 
each  of  the  subject  exemptions;  and  the 
types  and  characteristics  of 
commodities  handled  under  each  of  the 
exemptions.  Apparently,  this  conunenter 
is  not  familiar  with  the  rulemakings 
under  Docket  HM-139.  Approximately 
300  exemptions  have  been  terminated 
under  HM-139  since  November  15, 1976. 
Any  exemption  that  has  a  questionable 
shipping  experience  is  not  considered 
for  rulemaking  under  this  docket. 

A  couple  of  changes  have  been  made 
regarding  the  use  of  Specification  56  and 
57  tanks  that  were  not  fully  addressed  in 
the  notice. 


First,  for  transportation  by  water  in 
the  Specification  57  tanks,  frangible 
devices  are  not  authorized  in 
§§  173.119(b)(6),  173.128(a)(3), 
173.132(a)(2),  173.245(a)(38), 
173.256(b)(1),  173.263(a)(8), 
173.276(a)(12),  and  173.277(c).  These 
changes  are  necessary  in  order  to 
provide  a  package  that  will  not  leak 
during  transportation  by  water.  Second, 
the  authorized  use  of  the  SpeciHcation 
56  tank  has  been  expanded  to  include 
flammable  solids  (including  water 
reactive  materials)  and  dry  oxidizers. 
During  the  past  several  years 
commodities  such  as  calcium  carbide, 
sodium  nitrate,  sodium  hydrosulfite, 
phosphorous  pentasulfide,  magnesium 
powder,  ammonium  perchlorate,  and 
others,  have  been  transported  in 
Specification  56  tanks  or 
nonspecification  portable  tanks 
equivalent  to  Specification  56  tanks 
imder  the  terms  of  a  DOT  exemption 
without  incident.  In  view  of  the  above, 

§  173.154  has  been  revised  accordingly. 


Other  than  minor  editorial  changes, 
the  only  other  change  of  any 
significance  is  the  revision  of  §  176.340. 
Because  of  the  change  being  made  in 
§  173.119,  it  is  necessary  to  amend 
§  176.340;  otherwise,  combustible  liquids 
not  having  any  other  hazards  would  not 
be  allowed  in  the  same  portable  tanks 
as  authorized  for  flammable  liquids. 

In  consideration  of  the  foregoing,  49 
CFR  Parts  172, 173, 175, 176,  and  178  are 
amended  as  follows: 

PART  172— HAZARDOUS  MATERIALS 
TABLE  AND  HAZARDOUS  MATERIALS 
COMMUNICATIONS  REGULATIONS 

1.  In  §  172.101,  the  Hazardous 
Materials  Table  is  amended  by  adding 
Calcium  silicon  (powder)  and 
Magnesium,  granules,  coated.  The  entry 
Magnesium  metal  [powdered,  pellets, 
turnings,  or  ribbons)  is  revised  to  read 
as  follows: 

§  172.101  Hazardous  materials  table. 


<2) 


(3) 


(3A) 


(5) 


(6) 


(7) 


Pa6kaging 


Maximum  nel 
quantity  in  1 
packMe 
(pounds) 


Water  thipments 


Hazardous  materials 
•  /E/A/W  descriplions  and  proper 

sliippirtg  names 

Hazard  class  We"W^‘^ 

Label(s)  requited  (d 
not  excepted) 

(a) 

Excep¬ 

tions 

(b) 

Specific 

require¬ 

ments 

(a) 

Pas¬ 

senger 

carry¬ 

ing 

air¬ 

craft 

or 

railcar 

(b) 

Cargo 

only 

air¬ 

craft 

(a) 

Cargo 

ves* 

(b) 

Pas¬ 

senger 

vessel 

exher  requirements 

Calcium  silicon  (pomiei) . 

Flammablo  solid...  UN1406 . 

.  Flammable  solid 
and  Dangerous 
when  wet. 

173.153 

173.178 

Forbid¬ 

den 

25 

1.2 

4 

Segregation  same  as  (or 
flammable  solids  labeled 
Dangerous  when  wet. 

Magnesium  granules  coated, 
particle  size  not  less  than 
149  microns. 

Flammable  solid...  UN29S0 . 

.  Flammable  solid 
and  Dangerous 
when  weL 

173.153 

173.178 

25 

100 

1.2 

1.2 

Segregation  same  as  for 
flammable  soMs  labeled 
Dangerous  when  wet. 

Magnesium  metal  Ipowder, 
pellets,  turnings,  or  ribbont 
or  Magnesium  aluminum 
powder. 

Flammable  solid...  UN1869 . 

.  Flammable  solid 
and  Dangerous 
when  wet. 

173.153 

173.220 

25 

100 

1.2 

1i 

Segregation  same  as  for 
flammable  solids  labeled 
Dangerous  when  wet. 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

2.  In  §  173.119,  paragraph  (b)(6)  is 
added  to  read  as  follows; 

§173.119  Flammable  liquids  not 
specifically  provided  for. 


(6)  Specification  57  (§  178.253  of  this 
subchapter).  Steel  portable  tank. 
Authorized  for  transportation  by  water 
when  having  a  minimum  design  pressure 
of  9  psig  and  equipped  in  accordance 
with  §  178.253-4,  except  that  frangible 
devices  are  not  authorized.  Also,  for 
water  transportation,  no  pressure  relief 
device  may  open  at  less  than  5  psig. 


Authorized  for  liquids  with  flash  points 
above  20°  F  and  a  vapor  pressure  not 
over  16  psia  at  100°  F, 
***** 

3.  In  §  173.128,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

§  173.128  Paints  and  related  materials 
(flammable  liquids). 

(a)  *  *  * 

(3)  Specification  52>  or  57  (§§  178.251, 
178.253  of  this  subchapter).  Metal 
portable  tank.  Not  authorized  for 
transportation  by  water  except  as 
prescribed  in  §  173.119(b)(6)  of  this 
subchapter. 

***** 

4.  In  §  173.131,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 


§  173.131  Road  asphalt,  or  tar,  liquid. 

(a)  *  *  * 

(2)  In  cargo  tanks  that  are  at  least 
equivalent  in  design  and  construction  to 
Specification  MO-306  (§  §  178.340, 

178.341  of  this  subchapter)  except  for  the 
requirements  of  §§  178.340-10, 178.341- 
3, 178.341^,  and  178.341-5. 
***** 

5.  In  §  173.132,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  173.132  Cement  liquid,  n.o.s.;  container 
cement;  linoleum  cement;  pyroxylin 
cement;  rubber  cement;  tNe  cement; 
waliboard  cement;  coating  solution  ^ 
(flammable  liquids). 

(a)  *  *  * 
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(2)  Specification  52‘  or  57  (§§  178.251, 
178.253  of  this  subchapter].  Metal 
portable  tank.  Not  authorized  for 
transportation  by  water  except  as 
prescribed  in  §  173.119(b)(6}  of  this 
subchapter. 

■k  it  h  ii  it 

6.  In  §  173.154,  paragraph  (a)(5)  is 
added  to  read  as  follows: 

§  173.154  Flammable  soHds,  organic 
peroxide  solids  and  oxidizers  not 
specHfcaWy  provided  for. 

(a)  *  *  * 

(5)  Specification  56  (§  178.252  of  this 
subchapter].  Metal  portable  tank. 
Authorized  only  for  flammable  solids 
(including  water  reactive  materials)  and 
dry  oxidizers. 

*  «  *  *  * 

7.  In  §  173.164,  paragraph  (a)(7)  is 
added  to  read  as  follows: 

§  173.164  Chromic  acid  or  chromic  acid 
mixture,  dry. 

(a)  *  *  * 

(7)  SpeciHcation  56  (§  178.252  of  this 
subchapter).  Steel  portable  tank. 

8.  In  §  173.178,  the  heading  and  the 
introductory  text  of  paragraph  (a)  are 
revised  to  read  as  follows: 

§  173.178  Calcium  carbide,  caicium  silicon 
powder,  and  magnesium  granules,  coated. 

(a)  Calcium  carbide,  calcium  silicon 
powder,  and  magnesium  granules, 
coated  must  be  packed  as  follows: 
***** 

9.  In  §  173.182  the  last  sentence  of 

.  paragraph  (b](6](ii)  is  revised  to  read  as 
follows: 

§  173.182  Nitrates. 


(ii)  *  *  *  Authorized  only  for  amonium 
nitrate  (no  organic  coating),  ammonium 
nitrate  fertilizer,  and  potassium  nitrate; 
or 

***** 

10.  In  §  173.220,  the  heading  and  the 
introductory  texts  of  paragraphs  (b)  and 

(b)(2)  are  revised  to  read  as  follows: 

§  173.220  Magnesium  or  zirconium  scrap 
consisting  of  borings,  clippings,  shavings, 
sheets,  turnings,  or  scaipings,  and 
magnesium  metallic  (other  than  scrap), 
powder,  pellets,  turnings,  or  ribbon; 
magnesium  aluminum  powder. 
***** 

(b)  Magnesium  metallic  (other  than 
scrap),  powder,  pellets,  turnings  or 
ribbon,  magnesium  aluminum  powder, 
must  be  packed  in  containers  as 
prescribed  in  §  173.154. 


(2)  SpeciHcation  56  (§  178.252  of  this 
subchapter).  Portable  tank.  Not 
authorized  for  transportation  by  water. 
For  magnesium  powder  or  magnesium 
aluminum  powder,  the  following 
additional  requirements  must  also  be 
met: 

***** 

11.  In  §  173.245,  paragraph  (a)(38)  is 
added  to  read  as  follows: 

§  173.245  Corrosive  liquids  not 
specHicaNy  provided  for. 

(a)  *  *  * 

***** 

(38)  Specification  57  (§  178.253  of  this 
subchapter).  Steel  portable  tank. 
Authorized  only  for  acetic  acid,  glacial; 
acetic  acid  solutions;  compound, 
cleaning  liquid;  compound,  lacquer, 
paint,  or  varnish  removing,  liquid; 
compound,  rust  preventing  or 
compound,  rust  removing; 
orthochlorophenol;  and  phosphoric  acid 
not  exceeding  85  percent  strength.  For 
acid  solutions,  tanks  constructed  of  a 
steel  other  than  stainless  steel  must 
have  a  polyethylene  liner  impervious  to 
the  solution.  Authorized  for 
transportation  by  water  when  having  a 
minimum  design  pressure  of  9  psig  and 
equipped  in  accordance  with  §  178.253- 
4,  except  that  frangible  devices  are  not 
authorized.  Also,  for  water 
transportation,  no  pressure  relief  device 
may  open  at  less  than  5  psig. 
***** 

12.  In  §  173.256,  paragraph  (b)  is 
added  to  read  as  follows: 

§  173.256  Compounds,  cleaning,  liquid. 
***** 

(b)  Compounds,  cleaning,  liquid 
containing  not  more  than  20  percent 
hydrofluoric  acid,  by  weight,  may  also 
be  shipped  in  speciHcation  containers  as 
follows: 

(1)  Specification  57  (§  178.253  of  this 
subchapter).  Steel  portable  tank. 
Authorized  for  transportation  by  water 
when  having  a  minimum  design  pressure 
of  9  psig  and  equipped  in  accordance 
with  §  178.253-4,  except  that  frangible 
devices  are  not  authorized.  Also,  for 
water  transportation,  no  pressure  relief 
device  may  open  at  less  than  5  psig. 
Tanks  must  have  a  polyethylene  liner 
impervious  to  the  solution. 

13.  In  §  173.263,  paragraph  (a)(8]  is 
added  to  read  as  follows: 

§  173.263  Hydrochloric  (muriatic)  acid; 
hydrochioric  (muriatic)  acid  mixtures; 
hydrochloric  (muriatic)  acid  solution, 
inhibited;  sodium  chlorite  solution  (not 
exceeding  42  percent  sodium  chiorite);  and 
cleaning  compounds,  liquids,  containing 
hydrochioric  (muriatic)  acid. 

(a)  *  *  * 


(8)  Specification  57  (§  178.253  of  this 
subchapter).  Steel  portable  tank. 
Authorized  only  for  cleaning 
compounds,  liquid,  containing 
hydrochloric  (muriatic)  acid  of  not  over 
20  percent  total  acid  by  weight.  Tank 
must  have  a  polyethylene  liner 
impervious  to  the  solution.  Authorized 
for  transportation  by  water  when  having 
a  minimum  design  pressure  of  9  psig  and 
equipped  in  accordance  with  §  178.253- 
4,  except  that  frangible  devices  are  not 
authorized.  Also,  for  water 
transportation,  no  pressure  relief  device 
may  open  at  less  than  5  psig. 
***** 

14.  In  §  173.276,  paragraph  (a](12)  is 
added  to  read  as  follows: 

§  173.276  Anhydrous  hydrazine  and 
hydrazine  solution. 

(a)  *  *  ‘ 

***** 

(12)  Specification  57  (§  178.253  of  this 
subchapter).  Stainless  steel  portable 
tank.  Authorized  for  hydrazine,  aqueous 
solution  only.  Authorized  for 
transportation  by  water  when  having  a 
minimum  design  pressure  of  9  psig  and 
equipped  in  accordance  with  §  178.253- 
4,  except  that  frangibie  devices  are  not 
authorized.  Also,  for  water 
transportation,  no  pressure  relief  device 
may  open  at  less  than  5  psig. 

15.  In  §  173.277,  paragraph  (c)  is  added 
to  read  as  foUows: 

§  173.277  Hypochlorite  solutions. 
***** 

(c)  Specification  57  (§  178.253  of  this 
subchapter).  Steel  portable  tank. 
Authorized  for  not  over  15  percent 
solutions  of  sodium  hypochlorite  only. 
Authorized  for  transportation  by  water 
when  having  a  minimum  design  pressure 
of  9  psig  and  equipped  in  accordance 
with  §  178.253-4,  except  that  frangible 
devices  are  not  authorized.  Also,  for 
water  transportation,  no  pressure  relief 
device  may  open  at  less  than  5  psig. 
Tanks  constructed  of  a  steel  other  than 
stainless  steel  must  have  a  polythylene 
liner  impervious  to  the  solution.  Vented 
closures  are  authorized. 
***** 

16.  In  §  173.301,  paragraph  (k)  is 
amended  by  revising  (k)  introductory 
text  as  follows: 

§  173.301  General  requirements  for 
shipment  of  compress^  gases  in 
cylinders.* 

***** 

(k)  Outside  packagings.  Specification 
2P,  2Q,  3E,  31^,  4BA  spherical  type,  4D. 
4DA,  4DS,  9*.  39, 40‘,  and  41'  must  be 
shipped  in  strong  outside  packagings, 
except  that  the  4BA  spherical  type  may 
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be  securely  mounted  on  pallets  to 
provide  protection  for  the  spheres  and 
any  attachments. 

17.  In  §  173.357,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§  173.357  Chloropicrin  and  chloropicrin 
mixtures  containing  no  compressed  gas  or 
Poison  A  liquid. 


(3)  Specification  17C  or  17E 
(§§  178.115, 178.116  of  this  subchapter). 
Metal  drums  (single-trip)  with  openings 
not  over  2.3  inches  in  diameter.  Capacity 
not  to  exceed  55  gallons  for  Spec.  17C 
nor  30  gallons  for  Spec.  17E.  Authorized 
only  for  chloropicrin  mixtures 
containing  not  over  15  percent 
chloropicrin  by  weight  or  15  percent  by 
volume  chloropicrin,  85  percent  by 
volume  dichloropropene  technical,  and 
only  authorized  for  such  mixtures  not 
classed  as  flammable  under  these 
regulations. 

18.  In  §  173.365,  paragraph  (a)(ll)  is 
added  to  read  as  follows: 

§  173.365  Poison  B  solids  not  specifically 
provided  for. 

(a)*  *  * 

«  *  *  *  * 

(11)  Specification  56  (§  178.252  of  this 
subchapter).  Metal  portable  tank.  , 
Authorized  only  for  p-nitrobenzyl 
bromide. 

It  *  *  *  It  *  * 

19.  In  §  173.375,  paragraph  (a)(3)  is 
added  to  read  as  follows: 

§  173.375  Sodium  azide.  ,  - 

(a)  *  *  * 

★  *  *  *  * 

(3)  Specification  56  (§  178.252  of  this 
subchapter).  Stainless  steel  portable 
tank  designed  for  top  loading  and 
unloading  only.  Tanks  may  be  equipped 
with  a  bottom  clean  out  plug.  No  part  of 
the  tank  or  fittings  that  come  in  contact 
with  the  sodium  azide  may  contain  any 
metal  such  as  copper,  lead,  silver  or 
mercury  which  can  form  explosive  azide 
compounds.  Each  transport  vehicle  must 
be  loaded  by  the  consignor  and 
unloaded  by  the  consignee  or  by 
persons  trained  by  the  consignor.  Not 
authorized  for  transportation  by  water. 

20.  In  §  173.505,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  173.505  Exceptions  for  Other  Regulated 
MateriaMORM). 

(b)  Strong  outside  packagings  as 
specified  in  §  173.1200  of  this  subchapter 
are  not  required  for  materials  classed  as 
ORM-D  when  unitized  in  cages,  carts,  or 


similar  overpacks  and  when  shipped  by 
a  private  or  contract  motor  carrier  from 
a  distribution  center  to  a  retail  outlet. 

PART  175— CARRIAGE  BY  AIRCRAFT 

21.  In  §  175.310,  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§  175.310  Transportation  of  flammable 
liquid  fuei  in  smail,  passenger-carrying 
aircraft. 

(c)  *  *  * 

(1)  In  strong  tight  metal  containers  of 
not  more  than  5  gallons  capacity,  each 
packed  inside  a  DOT  Specification  12B 
fiberboard  box  or  each  packed  inside  a 
DOT  Specification  15A,  15B,  15C,  16A, 
19A  or  19B  wooden  box,  or  in  the  case 
of  a  small  aircraft  in  Alaska,  each 
packed  inside  a  wooden  box  of  at  least 
one-half  inch  thickness; 
«<**** 

PART  176— CARRIAGE  BY  VESSEL. 

22.  In  §  176.340,  the  entire  section  is 
revised  to  read  as  follows: 

§  176.340  Combustible  liquids  in  portable 
tanks. 

(a)  Combustible  liquids  may  be 
transported  by  vessel  in  portable  tanks 
only  as  specified  below: 

(1)  Portable  tanks  authorized  in 
§  173.119  of  this  subchapter. 

(2)  Portable  tanks  approved  and 
maintained  in  accordance  with  46  CFR 
98.35,  constructed  prior  to  October  1, 
1974.  Such  tanks  may  continue  in 
service  only  until  October  1, 1984. 

(3)  Portable  tanks  approved  by  the 
Commandant  of  the  Coast  Guard  (G- 
MHM). 

PART  178— SHIPPING  CONTAINER 
SPECIFICATIONS 

23.  In  §  178.51,  §§  178.51-2, 178.51-10 
((b)  and  (c)  revised  and  (d)  added), 
178.51-12, 178.51-13  (heading  and 
paragraph  (a))  and  178.51-19  ((c) 
revised)  are  revised  to  read  as  follows: 

§  178.51-2  Type,  size,  and  service 
pressure. 

(a)  Type.  Cylinders  may  be  spherical 
or  cylindrical  in  shape.  Closures  made 
by  the  spinning  process  are  not 
authorized. 

(1)  Spherical  type  cylinders  must  be 
made  from  two  seamless  hemispheres 
joined  by  the  welding  of  one 
circumferential  seam. 

(2)  Cylindrical  type  cylinders  must  be 
of  circumferentially  welded  or  brazed 
construction. 

(b)  Size.  The  capacity  of  the  cylinder 
must  be  1,000  pounds  water  capacity  or 
less. 

(c)  Service  pressure.  The  service  • 


pressure  must  be  at  least  225  and  not 
over  500  pounds  per  square  inch  gauge. 

§  178.51-10  is  amended  by  revising  (b) 
and  (c)  and  adding  (d)  to  read  as  follows: 

§  178.51-10  Wall  thickness. 

(a)  *  *  * 

(b)  Cylinders  that  are  cylindrical  in 
shape  must  have  the  wall  stress 
calculated  by  the  formula: 

S=lP(1.3D*-l-0.4d^l/(D=-d=) 

Where: 

S=wall  stress  in  pounds  per  square  inch: 
minimum  test  pressure  prescribed  for 
water  jacket  test; 

D  =  outside  diameter  in  inches; 

d= inside  diameter  in  inches. 

(c)  Cylinders  that  are  spherical  in 
shape  must  have  the  wall  stress 
calculated  by  the  formula: 

S=PD/4tE 

Where: 

S=wall  stress  in  pounds  per  square  inch; 

P= minimum  test  pressure  prescribed  for 
water  jacket  test; 

D  =  outside  diameter  in  inches; 

t= minimum  wall  thickness  in  inches; 

E=0.85  (provides  85  percent  weld 
efOciency  factor  which  must  be  applied 
in  the  girth  weld  area  and  heat  affected 
zones  which  zone  shall  extend  a  distance 
of  6  times  wall  thickness  from  center  line 
of  weld): 

E=1.0  (for  all  other  areas). 

(d)  For  cylinders  with  wall  thickness 
less  than  0.100  inch,  the  ratio  of 
tangential  length  to  outside  diameter 
shall  not  exceed  4.0. 

§  178.51-12  is  revised  to  read  as 
follows: 

§  178.51-12  Openings  in  cylinders. 

(a)  Any  opening  must  be  placed  on 
other  than  a  cylindrical  surface. 

(b)  Each  opening  in  a  spherical  type 
cylinder  must  be  provided  with  a  fitting, 
boss,  or  pad  of  weldable  steel  securely 
attached  to  the  container  by  fusion 
welding. 

(c)  Each  opening  in  a  cylindrical  type 
cylinder  must  be  provided  with  a  fitting, 
boss,  or  pad,  securely  attached  to 
container  by  brazing  or  by  welding, 

(d)  If  threads  are  used,  they  must 
comply  with  the  following: 

(1)  Threads  must  be  clean-cut,  even, 
without  checks  and  tapped  to  gauge. 

(2)  Taper  threads  to  be  of  length  not 
less  than  as  specified  for  American 
Standard  taper  pipe  threads. 

(3)  Straight  threads,  having  at  least  4 
engaged  threads,  to  have  tight  fit  and 
calculated  shear  strength  at  least  10 
times  the  test  pressure  of  the  cylinder; 
gaskets  required,  adequate  to  prevent 
leakage. 
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§  178.51-13  is  revised  to  read  as 
follows: 

§  178.51-13  Pressure  relief  devices  and 
protection  for  valves,  safety  devices,  and 
other  connections,  if  applied. 

(a)  Must  be  as  required  by  the 
Department  of  Transportation’s 
regulations  that  apply  (see  §§  173.34(d), 
173,124(a),  173.301(g),  and  173.301(k)  of 
this  subchapter). 

§  178.51-19  is  amended  by  revising  (c) 
to  read  as  follows: 

§178.51-19  Marking. 

*  *  *  *  *  * 

(c)  Location  of  markings.  Markings 
may  be  stamped  plainly  and 
permanently  in  the  following  locations 
on  the  cylinder 

(1)  On  shoulders  and  top  heads  not 
less  than  0.087  inch  thick. 

(2)  On  side  wall  adjacent  to  top  head 
for  side  walls  not  less  than  0.090  inch 
thick. 

(3)  On  a  cylindrical  portion  of  the 
shell  which  extends  beyond  the 
recessed  bottom  of  the  cylinder 
constituting  an  integral  and  non¬ 
pressure  part  of  the  cylinder. 

(4)  On  a  plate  attached  to  the  top  of 
the  cylinder  or  permanent  part  thereof: 
sufficient  space  must  be  left  on  the  plate 
to  provide  for  stamping  at  least  six 
retest  dates;  the  plate  must  be  at  least 
Vie  inch  thick  and  must  be  attached  by 
welding,  or  by  brazing  at  a  temperature 
of  at  least  1100°F.,  throughout  all  edges 
of  the  plate. 

***** 

24.  In  §  178.118,  the  introductory  text 
of  §  178.118-10(a)  introductory  text  is 
revised  to  read  as  follows: 

§  178.118-10  Marking. 

(a)  Marking  requirements  for  new  or 
altered  drums  are  as  follows:  New 
drums.  Marking  on  each  drum  by 
embossing  on  the  permanent  head,  with 
raised  marks,  or  by  embossing  or  die 
stamping  on  footring,  (if  equipped),  or  on 
metal  plates  securely  attached  to  drum 
by  brazing  or  welding  not  less  that  20 
percent  of  the  perimeter.  Altered  drums. 
Drums  which  have  been  altered  to 
Specifleation  17H  from  an  all  18-gauge 
tight  head  drum  may  be  embossed  on 
the  body  of  the  drum,  no  more  than  six 
inches  from  top  curt. 
***** 

(49  U.S.C.  1803. 1804, 1808:  49  CFR  1.53,  App. 
A  to  Part  1). 

Note. — ^The  Materials  Transportation 
Bureau  has  determined  that  this  document 
will  not  result  in  a  “major  rule"  under  the 
terms  of  E.0. 12291  and  is  not  a  significant 
regulation  under  DOT'S  regulatory  policy  and 
procedures  (44  FR 11034),  nor  require  an 
environmental  impact  statement  under  the 
National  Environmental  Policy  Act  (49  U.S.C. 


4321,  et  seq.)  A  regulatory  evaluation  and  an 
environmental  assessment  are  available  for 
review  in  the  docket.  I  certify  that  this  final 
rule  will  not  have  a  signiHcant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Issued  in  Washington.  D.C.  on  November 
25. 1981. 

L.  D.  Santman, 

Director.  Materials  Transportation  Bureau. 

|FR  Doc.  81-34645  Filed  12-2-81:  8:45  am| 

BILUNG  CODE  4910-60-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 
[S.O.  No.  1499] 

Chicago  and  North  Western 
Transportation  Company  Authorized 
To  Use  Tracks  and/or  Facilities  of 
Chicago,  Milwaukee,  St  Paul  and 
Pacific  Railroad  Company,  Debtor 
(Richard  B.  Ogilvie,  Trustee) 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Service  Order  No.  1499. 

summary:  Service  Order  No.  1499, 
authorizes  Chicago  and  North  Western 
Transportation  Company  (CNW)  to  use 
tracks  and/or  facilities  of  Chicago, 
Milwaukee,  St.  Paul  and  Pacific  Railroad 
Company,  Debtor  (Richard  B.  Ogilvie, 
Trustee)  (MILW).  This  order  permits 
CNW,  under  agreement  with  the 
Trustee,  to  operate  MILW  lines  between 
Jefferson  and  Herndon,  Iowa,  as  part  of 
a  program  to  provide  access  to  lines 
under  purchase  agreement  which  are  in 
need  of  refurbishing. 

EFFECTIVE  DATES:  12:01  a.m.,  December 
1, 1981,  and  continuing  in  effect  until 
11:59  p.m.,  March  31, 1982,  unless 
modiHed,  amended  or  vacated  by  order 
of  this  Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.  F.  Clemens.  Jr.,  (202)  275-7840. 
SUPPLEMENTARY  INFORMATION: 

Decided:  November  27. 1981. 

Pursuant  to  section  122  of  the  Rock 
Island  Transition  and  Employee 
Assistance  Act,  Pub.  L  9^254,  the 
Commission  is  authorizing  the  Chicago 
and  North  Western  Transportation 
Company  (CNW)  to  provide  interim 
service  over  Chicago,  Milwaukee,  St. 
Paul  and  PaciRc  Railroad  Company, 
Debtor  (Richard  B.  Ogilvie,  Trustee), 
(MILW)  and  to  use  such  tracks  and 
facilities  as  are  necessary  for  that 
operation. 

This  order  permits  CNW.  under 
agreement  with  the  Trustee,  to  operate 
MILW  lines  between  JeHerson  and 
Herndon,  Iowa,  as  part  of  a  program  to 
provide  access  to  lines  under  purchase 
agreement  which  are  in  need  of 


refurbishing.  This  order  is  issued 
separately  from  Service  Order  No.  1474 
due  to  the  extended  period  of  time 
agreed  to  by  the  Trustee. 

It  is  the  opinion  of  the  Commission 
that  an  emergency  exists  requiring  that 
the  CNW  be  authorized  to  conduct 
operations,  identified  in  the  appendix, 
using  MILW  tracks  and/or  facilities: 
that  notice  and  public  procedure  are 
impracticable  and  contrary  to  the  public 
interest;  and  that  good  cause  exists  for 
making  this  order  effective  upon  less 
than  thirty  days'  notice. 

It  is  ordered, 

§  1033.1499  Service  Order  No.  1499. 

(a)  Chicago  and  North  Western 
Transportation  Company  authorized  to 
use  tracks  and/or  facilities  of  the 
Chicago,  Milwaukee,  St.  Paul  and 
Pacific  Railroad  Company,  Debtor 
(Richard  B.  Ogilvie,  Trustee).  Chicago 
and  North  Western  Transportation 
Company  (CNW)  is  authorized  to  use 
tracks  and/or  facilities  of  the  Chicago. 
Milwaukee,  St.  Paul  and  Pacific  Railroad 
Company  (MILW),  as  listed  in  Appendix 
A  to  this  order,  to  provide  interim 
service  over  the  NDLW  as  agreed  to  by 
the  Trustee. 

(b)  The  Trustee  shall  permit  the  CNW 
to  enter  upon  the  property  of  the  MILW 
to  conduct  service  essential  to  these 
interim  operations. 

(c)  The  Trustee  will  be  compensated 
on  terms  established  between  the 
Trustee  and  the  affected  carrier(s);  or 
upon  failure  of  the  parties  to  agree  as 
hereafter  fbeed  by  ^e  Commission  in 
accordance  with  pertinent  authority 
conferred  upon  it  by  section  122(a)  Pub. 
L  96-254. 

(d)  The  interim  operator,  authorized  in 
Appendix  A  to  this  order,  shall,  within 
fifteen  (15)  days  of  its  effective  date, 
notify  the  Railroad  Service  Board  of  the 
date  on  which  interim  operations  were 
commenced  or  the  expected 
commencement  date  of  those 
operations. 

(e)  The  interim  operator,  authorized  in 
Appendix  A  to  this  order,  shall,  within 
thirty  days  of  commencing  operations 
under  authority  of  this  order,  notify  the 
MILW  Trustee  of  those  facilities  they 
believe  are  necessary  or  reasonably 
related  to  the  authorized  operations. 

(f)  During  the  period  of  this  operation 
over  the  MILW  lines,  the  interim 
operator  shall  be  responsible  for 
preserving  the  value  of  the  lines, 
associated  with  this  interim  operation, 
to  the  MILW  estate,  and  for  performing 
necessary  maintenance  to  avoid  undue 
deterioration  of  lines  and  associated 
facilities. 

(g)  Any  operational  or  other  difficulty 
associated  with  the  authorized 
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operations  shall  be  resolved  through 
agreement  between  the  affected  parties 
or,  failing  agreement,  by  the 
Commission’s  Railroad  Service  Board. 

(h)  Any  rehabilitation,  operational,  or 
other  costs  related  to  the  authorized 
operations  shall  be  the  sole 
responsibility  of  the  interim  operator 
incurring  the  costs,  and  shall  not  in  any 
way  be  deemed  a  liability  of  the  United 
Stated  Government, 

(i)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate 
and  foreign  traftic. 

(i)  Rate  applicable.  Inasmuch  as  this 
operation  by  an  interim  operator  over 
tracks  previously  operated  by  the  MILW 
is  deemed  to  be  due  to  carrier's 
disability,  the  rates  applicable  to  traffic 
moved  over  these  lines  shall  be  the  rates 
applicable  to  traffic  routed  to,  from,  or 
via  these  lines  which  were  formerly  in 
effect  on  such  traffic  when  routed  via 
MILW,  until  tariffs  naming  rates  and 
routes  specifically  applicable  become 
effective. 

(k)  In  transporting  traffic  over  these 
lines,  the  interim  operator  involved  shall 
proceed  even  though  no  contracts, 
agreements,  or  arrangements  now  exist 
between  them  with  reference  to  the 
divisions  of  the  rates  of  transportation 
applicable  to  that  traffic.  Divisions  shall 
be,  during  the  time  this  order  remains  in 
force,  those  voluntarily  agreed  upon  by 
and  between  the  carriers;  or  upon 
failure  of  the  carriers  to  so  agree,  the 
divisions  shall  be  those  hereafter  fixed 
by  the  Commission  in  accordance  with 
pertinent  authority  conferred  upon  it  by 
the  Interstate  Commerce  Act. 

(l)  Employees — In  providing  service 
under  this  order  the  interim  operatoh  to 
the  maximum  extent  practicable,  shall 
use  the  employees  who  normally  would 
have  performed  work  in  connection  with 
the  trafhc  moving  over  the  lines  subject 
to  this  Service  Order. 

(m)  Effective  date.  This  order  shall 
become  effective  at  12:01  a.m., 

December  1, 1981. 

(n)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11:59  p.m., 
March  31, 1982,  unless  otherwise 
modified,  amended,  or  vacated  by  order 
of  this  Commission. 

(49  U.S.C.  10304-10305  and  sec.  122,  Pub.  L. 
9ft-254) 

This  order  shall  be  served  upon  the 
Association  of  American  Railroads, 
Transportation  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  order  shall  be 
given  to  the  general  public  by  depositing 
a  copy  in  the  Office  of  the  Secretary  of 


the  Commission  at  Washington.  D.C,, 
and  by  filing  a  copy  with  the  Director. 
Office  of  the  Federal  Register 

By  the  Commission.  Railroad  Service 
Board,  members  John  H.  O’Brien.  William  F 
Sibbald.  (r.  and  Ray  G.  Atherton,  Jr  William 
F  Sibbald.  Jr  not  participating. 

Agatha  L.  Mergenovich, 

Secretary. 

Appendix  A — MILW  Lines  Authorized  To  Be 
Operated  By  Interim  Operator 

1.  Chicago  and  North  Western 
Transportation  Company  fCNWh 
A.  Between  Jefferson  (milepost  67.2)  and 
Herndon  (milepost  54.2),  Iowa,  a  distance  of 
approximately  13  miles. 

(FR  Doc  81-34775  Filed  12-2-81  8:45  am) 

BILLING  CODE  7035-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  611 

Foreign  Fishing 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 


summary:  This  action  increases  the 
total  allowable  level  of  foreign  fishing 
(TALFF)  of  Pacific  whiting  in  the  fishery 
conservation  zone  off  the  Washington, 
Oregon,  and  California  coasts  by 
releasing  the  reserve  of  Pacific  whiting 
for  allocation  by  the  Department  of 
State.  Regulations  require  the  Regional 
Director  to  release  any  part  of  the 
whiting  reserve  to  TALFT  in  excess  of 
domestic  needs  as  soon  after  August  1 
as  practical. 

EFFECTIVE  DATE:  December  2, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.  A.  Larkins.  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  N.E.,  BIN 
C15700,  Seattle,  Washington  98115,  206- 
527-6150. 

SUPPLEMENTARY  INFORMATION:  On 

February  10, 1977.  a  preliminary  fishery 
management  plan  (PMP)  prepared  by 
the  Secretary  of  Commerce  was 
published  in  the  Federal  Register  (42  FR 
8578).  The  PMP  established 
conservation  and  management  measures 
for  the  foreign  trawl  fisheries  of  the 
Washington,  Oregon,  and  California 
region  under  authority  of  Section  201(h) 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  (Magnuson  Act), 
16  U.S.C.  1801  et  seq.  The  fourth 
amendment  to  the  PMP,  published  in  the 


Federal  Register  on  May  20. 1981  (46  FR 
274831.  established  on  optimum  yield  of 
175.000  metric  tons  (mt).  a  domestic 
annual  harvest  (DAHJ  of  80.000  mt.  and 
a  total  allowable  level  of  foreign  fishing 
(TALFF)  of  60.000  mt.  Because  of 
uncertainties  in  stock  abundance  and 
DAH,  35,000  mt  of  the  optimum  yield 
were  held  in  reserve  until  better 
information  could  be  obtained. 

Provisions  in  the  fourth  amendment 
required  the  Regional  Director  to  release 
to  TALFF  any  part  of  the  whiting 
reserve  and  DAH  in  excess  of  domestic 
needs  as  soon  as  practical  after  August 
1  if  domestic  fishery  performance  and 
other  available  data  justified  such 
action.  A  15-day  comment  period 
followed  publication  of  the  proposal  on 
September  15. 1981.  in  46  FR  45656  to 
allow  for  public  review  of  the  proposal 
to  release  any  part  of  the  whiting 
reserves  or  DAH.  All  pertinent  statistics 
were  available  for  public  review  in  the 
Regional  Office  during  this  time.  No 
comments  were  received  on  the  * 

proposed  action. 

The  Regional  Director  may 
supplement  TALFF  with  ail  part  of  the 
Pacific  whiting  reserve  and  DAH  in 
excess  of  domestic  needs  if,  as  of  July  1: 

(1)  The  results  of  the  spring  larval 
whiting  assessment  support  the  optimum 
yield  (OY)  estimate;  and 

(2)  The  part  of  the  Pacific  whiting 
reserve  and  DAH  to  be  added  to  TALFF 
will  not  be  harvested  by  domestic 
vessels  during  the  rest  of  the  fishing 
year,  as  determined  by  U.S.  catch  and 
effort  statistics  compared  to  previously 
projected  U.S.  catch  and  effort  for  the 
rest  of  the  fishing  year. 

These  statistics  indicate  that,  by  July 
1,  the  criteria  for  release  of  the  whiting 
reserve  were  met: 

(1)  The  1981  whiting  larvae  survey 
showed  no  significant  changes  in 
spawning  biomass,  and  thereby 
supports  the  1981  estimate  of  OY;  and 

(2)  The  unharvested  balance  of  the 
intital  DAH  estimate  of  80,000  mt 
represents  domestic  needs  and 
intentions  for  the  remainder  of  1981. 

The  inseason  survey  of  shore-based 
processors  reaffirmed  the  accuracy  of 
the  initial  domestic  annual  processing 
(DAP)  estimate  of  5,000  mt  of  whiting. 
Although  one  foreign  processor  (joint 
venture)  ceased  processing  U.S.- 
harvested  whiting  in  June,  demand  from 
other  joint  venture  participants 
increased  and  compensated  for  this 
withdrawal.  The  initial  estimate  for  joint 
venture  processing  (]VP)  of  75,000  mt 
remains  the  same.  Consequently,  no  part 
of  the  DAH  is  available  for  TALFF  and 
domestic  intentions  are  not  to  harvest 
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any  part  of  the  whiting  reserve  of  35,000 
mt. 

Based  on  the  above  information,  the 
Regional  Director  has  determined  that 
the  35,000  mt  reserve  should  be  added  to 
TALFF,  raising  TALFF  to  95,000  mt.  The 
DAH  (80,000  mt),  DAP  (5,000  mt),  and 
JVP  (75,000  mt)  estimates  are 
unchanged. 

This  action  is  prescribed  by  the 
regulations  which  implemented 
Amendment  4  to  the  PMP.  These 
regulations  at  50  CFR  611.70  were 
determined  then  to  be  consistent  with 
the  national  standards,  oth6r  provisions 
of  the  Magnuson  Act  and  other 
applicable  law;  to  be  non-significant 
under  E.0. 12291;  and  not  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

This  action  does  not  change  any  • 
existing  collection  of  information 
requirements,  and  is  in  compliance  with 
the  Paperwork  Reduction  Act. 

Dated:  November  24, 1981. 

Robert  K.  Crowell, 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 


50  CFR  Part  611  is  amended  as 
follows: 

PART  611— FOREIGN  FISHING 

1.  The  authority  citation  for  50  CFR 
Part  611  reads  as  follows: 


Authority:  16  U.S.C.  1821  and  1855. 

2.  In  §  611.20,  Appendix  I,  Entry  5  is 
revised  to  read  as  follows: 


§  61 1.20  Total  allowable  level  of  foreign  fishing. 

Appendix  1.— Optimum  Yield  (OY),  Estimated  Domestic  Annual  Harvest  (DAH),  Estimated 
Domestic  Annual  Processing  (DAP),  Joint  Venture  Processing  (JVP),  Domestic  Non- 
PROCESSED  Fish  (DNP),  Reserve,  And  Total  Allowable  Level  of  Foreign  Fishing 
(TALFF),  All  in  Metric  Tons 


Species 

Species 

code 

OY 

DAH 

DAP 

JVP  DNP 

Reserve 

TALFF 

5.  Northeast  Pacific  Ocean  Fishery; 
Washington, 

Oregon 

and 

California 

fisheries. 

Pacific  whiting.... 
Shortbelty 

704 

850 

175.000 

10,000 

80,000 

10.000 

5,000  ' 
7,500 

75,000  -. 

><2,500  _ 

0 

0 

95.000 

0 

rockfish. 

Flounders _ 

129 

38,400 

38,400 

38,400 

•«0 _ 

0 

0 

Jack  mackerel .- 

208 

55,000 

55,000 

55,000 

‘♦0  _ _ _ 

0 

0 

Rockfishes, 

849 

43,300 

43J300 

43,300 

><0 _ 

0 

0 

excluding 
Pacific  ocean 
perch. 

Pacific  ocean 

780 

1,000 

1,000 

1,000 

■<0 _ 

0 

0 

perch. 

Sablefish . 

703 

13,400 

13,400 

13,400 

•<0 - 

0 

0 

Other  species .... 

_  499 

26,100 

26.100 

26,100 

««0  . 

0 

0 

Indudes  200  mt  taken  incidentally  in  shortbelty  joint  venture. 
See  §611.70(bMl)<ii)  lor  incidental  catch  allowances. 

|FR  Doc.  81-34528  Filed  12-2-81;  8:45  am| 
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50  CFR  Part  671 

Tanner  Crab  off  Alaska;  Opening 
Season  Dates 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 


summary:  The  Secretary  of  Commerce 
issues  a  Bnal  rule  which  delays  the 
opening  season  dates  in  Hve  districts  of 
Registration  Area  J  for  U.S.  Tanner  crab 
Hshing.  Regulations  allow  the  Secretary 
to  adjust  opening  and  closing  dates  of 
fishing  seasons  for  the  Federal 
registration  areas  under  certain 
speciHed  conditions  met  in  this  action. 
The  intended  effects  are  to  maintain 
orderly,  uniform  Rsheries  management 
in  contiguous  State  and  Federal  waters, 
and  to  safeguard  stock  conditions. 

EFFECTIVE  DATES:  December  1, 1981. 
Public  comments  are  invited  until 
December  16, 1981. 

ADDRESSES:  Comments  may  be  sent  to 
Robert  W.  McVey,  Director,  Alaska 


Region,  National  Marine  Fisheries 
Service,  P.O.  Box  1668,  Juneau,  Alaska 
99802. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  W.  McVey,  907-586-7221. 
SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  the  fishery 
management  plan  (FMP)  for  the 
Commercial  Tanner  Crab  Fishery  Off 
the  Coast  of  Alaska  provide  for 
inseason  adjustments  to  season  dates 
and  are  a  openings  and  closures.  Rules 
specify  in  50  CFR  671.27(b)  that  these 
decisions  shall  be  made  by  the 
Secretary  under  criteria  set  out  in  that 
section.  The  Tanner  crab  fishery  is 
conducted  simultaneously  in  the  fishery 
conservation  zone  (FCZ)  and  contiguous 
State  waters.  The  Alaska  Board  of 
Fisheries  altered  the  opening  dates  of 
the  1981-82  Tanner  crab  fishery  in  State 
waters  within  Registration  Area  J  as 
follows: 

Kodiak— from  January  22  to  February 

10. 

South  Peninsula — from  December  1  to 
December  15. 


Chignik — From  November  1  to 
December  15. 

Aleutians — from  January  15  to 
February  15  east  of  172°  W.  longitude.  In 
that  part  of  the  Aleutians  west  of  172° 

W.  longitude  the  opening  date  shall 
remain  January  15. 

Bering  Sea — from  January  15  to 
February  15. 

These  opening  date  changes  are 
conservation  measures  intended  to 
safeguard  stock  condition  by  allowing 
the  harvest  of  crab  during  the  period  of 
their  prime  physical  condition,  thereby 
minimizing  handling  mortality  of  female 
and  sublegal  male  crab  which  must  be 
returned  to  the  sea  and  minimizing  dead 
loss  of  legal  male  crab  which  are 
retained.  This  rule  changes  the  opening 
dates  of  the  Tanner  crab  fishery  in  the 
FCZ  within  Registration  Area  J  to 
coincide  with  those  of  State  waters.  This 
action  follows  consultation  with  the 
Alaska  Department  of  Fish  and  Game 
and  is  taken  to  extend  the  stock 
condition  safeguards  to  the  FCZ  and  to 
provide  for  a  uniform  fishing  season  to 
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preclude  the  overharvest  of  Tanner  crab 
in  the  FCZ. 

Rapid  implementation  of  this  rule  is  in 
the  public  interest  to  prevent  conflicts 
between  State  and  Federal  enforcement 
of  the  Tanner  crab  fishery  that  could 
occur  because  of  different  season 
opening  dates.  Under  present  Federal 
rules,  the  first  district  opening  date  is 
November  1, 1981,  but  the  State’s  first 
opening  date  is  December  15, 1981.  For 
these  reasons,  the  Secretary  finds,  under 
50  CFR  671.27(b)(4)(i),  that  there  is  good 
cause  for  not  providing  opportunity  for 
public  comment  on  this  rule  prior  to  its 
promulgation,  and  for  not  allowing  the 
passage  of  the  normal  30-day  period 
before  it  goes  into  effect.  Therefore, 
under  50  CFR  671.27(a)(2)  and  5  U.S.C. 
553  (b)(3)  and  (d)(3),  this  rule  shall 
become  effective  immediately  following 
its  filing  for  publication  in  the  Federal 
Register  and  publication  for  48  hours 
through  Alaska  Department  of  Fish  and 
Game  (ADF&G)  procedures. 

Under  50  CFR  671.27(b)(4)(iii),  public 
comments  on  this  field  order  (rule)  may 
be  submitted  to  the  Regional  Director  at 
the  address  stated  above  for  15  days 
following  the  effective  date.  During  the 
15-day  comment  period,  the  data  upon 
which  this  field  order  is  based  will  be 
available  for  public  inspection  during 
business  hours  (8:00  a.m.-4;30  p.m.)  at 
the  NMFS  Kodiak  field  office,  ADF&G 
Building,  at  Kashevaroff  and  Mission 
Roads,  Kodiak,  Alaska.  If  comments  are 
received,  the  Secretary  will  reconsider 
the  necessity  of  this  rule,  and 
subsequently  publish  in  the  Federal 
Register  a  notice  either  extending, 
modifying,  or  rescinding  this  rule. 


A  final  environmental  impact 
statement  was  prepared  for 
implementation  of  the  FMP  under 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  and  is  on  file 
with  the  Environmental  Protection 
Agency.  The  notice  of  availability  for 
§  671.27  was  published  in  the  Federal 
Register  on  October  28, 1977  at  42  FR 
56772. 

The  Administrator  of  NOAA 
(Administrator)  has  determined  that  this 
is  not  a  “major  rule”  requiring  a 
regulatory  impact  analysis  under 
Executive  Order  12291. 

Because  this  rule  implements  a  field 
order,  which  does  not  have  a  general 
notice  of  proposed  rulemaking,  it  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  and  a 
determination  on  the  need  for  a 
regulatory  flexibility  analysis  is 
unnecessary. 

Finally,  this  rule  does  not  contain  a 
collection  of  information  requirement  or 
involve  any  agency  in  the  collection  of 
information.  Therefore,  the  Paperwork 
Reduction  Act  of  1980  does  not  apply. 

Dated:  November  30, 1981. 

Robert  K.  Crowell, 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 

50  CFR  Part  671  is  amended  as 
follows: 

PART  671— TANNER  CRAB  OFF 
ALASKA 

1.  The  authority  citation  for  Part  671 
reads  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 


2.  In  §  671.26  paragraphs  (f)(2)  (i),  (ii). 

(iii),  (iv)  and  (v)  are  revised  to  read  as 
follows: 

§  671.26  Season  and  gear  restrictions. 

*  *  *  *  '  * 

(f)  Registration  area  /. 

(2)  *  *  * 

(i)  In  all  sections  of  the  Kodiak 
District  from  12:00  noon  February  10, 
through  12:00  noon  April  30  only,  except 
that  in  the  Semidi  Island  section  Tanner 
crab  may  be  taken  from  12:00  noon 
February  10  through  12:00  noon  May  15 
only. 

(ii)  In  the  South  Peninsula  District 
from  12:00  noon  December  15  through 
12:00  noon.  May  15  only. 

(iii)  In  the  Chlgnik  District  from  12:00 
noon  December  15  through  12:00  noon 
May  15  only. 

(iv)  In  the  Aleutians  District  from 
12:00  noon  February  15  through  12:00 
noon  June  15  only  east  of  172°  W. 
longitude  and  from  12:00  noon  January 
15  through  12:00  noon  June  15  only  west 
of  172°  W.  longitude. 

(v)  In  the  Bering  Sea  District  from 
12:00  noon  February  15  through  12:00 
noon  June  15  only,  except  that  Tanner 
crab  other  than  C.  bairdi  may  be  taken 
or  possessed  from  12:00  noon  January  15 
until  closed  by  Held  order  under 

§  671.27. 

|KR  Doc.  81-34768  Filed  12-1-81;  8:45  am) 
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Proposed  Rules 


'  This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  122 

Business  Loans;  Export  Revolving 
Line  of  Credit  Loans 

agency:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  These  proposed  regulations 
outline  the  standards  and  guidelines  to 
implement  the  new  Hnancial  assistance 
authority  in  the  Small  Business  Export 
Expansion  Act  of  1980,  Part  B  of  Pub.  L. 
96-481  (94  Stat.  2321).  They  incorporate 
normal  criteria  and  cite  any  special 
criteria  relating  to  eligibility,  maturity, 
collateral  or  special  loan  conditions,  the 
SBA  proposes  to  limit  this  expanded 
Section  7(a]  authority  to  guarantee 
loans,  to  provide  extensions  or  revolving 
lines  of  credit  to  enable  small 
businesses  to  develop  foreign  markets 
and  for  pre-export  expense. 

DATE:  Comments  are  to  be  received  on 
or  before  January  4, 1982. 

ADDRESS:  Written  comments  are  to  be 
submitted  in  duplicate  to  the  Director, 
Office  of  Business  Loans,  Small 
Business  Administration,  1441  L  Street. 
NW,  Washington,  D.C.  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  proposed  rule 
may  be  directed  to:  Richard  L.  Wrayr 
Financial  Analyst,  (202)  653-6470. 
SUPPLEMENTARY  INFORMATION:  In  1980, 
SBA  administratively  authorized  a  pilot 
Export  Revolving  Line  of  Credit  program 
in  four  states.  The  six  month  pilot  period 
was  to  expire  August  31, 1980,  to  be 
followed  with  an  evaluation  period. 
Before  the  evaluation  was  completed, 
the  new  legislation  was  enacted  on 
October  21, 1980. 

While  there  was  only  limited  interest 
expressed  in  the  pilot  program  these 
proposed  regulations  would  carry  out 
the  legislative  purpose  to  provide 
limited  Hnancial  assistance,  as 
necessary,  to  promote  the  competitive 
viability  of  small  business  in  export. 
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The  Hnancial  requirements  of  the 
applicant  should  be  £stablished  by  the 
participating  lender  based  on  its  full 
understanding  of  the  applicant’s 
Bnancial  capability  and  managment 
ability  and  the  requirements  for 
domestic  and  international  trade  and 
finance.  For  example,  the  lender’s 
commercial  loan  ofHcer  with  the  advice 
of  an  international  division’s  loan  ofHcer 
(or  with  the  help  of  its  correspondent) 
will  determine  whether  a  term  loan,  a 
seasonal  or  contract  line  of  credit  loan, 
a  revolving  line  of  credit  loan  or  a 
combination  of  two  or  more  of  these 
Section  7(a)  plans  is  needed  to  achieve 
the  optimum  lending  plan  for  the 
applicant.  These  proposed  regulations 
deal  only  with  the  revolving  line  of 
credit  plan. 

A  monthly  cash  flow  projection  is  a 
vital  tool  in  this  analysis  and  should  be 
examined  to  see  that  the  extent  and 
length  of  the  Hnancial  needs  correspond 
to  ^e  loan  request.  The  cash  flow 
projection  should  clearly  show  the 
status  of  the  credit  line  at  the  end  of 
each  month.  This  can  be  a  valuable 
guide  to  monitor  a  borrower’s  progress 
and,  if  properly  used,  can  anticipate 
problems  before  they  become  insoluble. 

In  the  hnal  analysis  our  position  will 
rest  on  management’s  ability  and  its 
Hnancial  capacity  and  we  shall  depend 
to  the  greatest  extent  on  the  lender’s 
analysis.  SBA  will  make  the  Hnal  credit 
decision  based  on  a  review  of  the  credit 
analysis  submitted  by  the  lender. 

The  legislation  also  provided  that 
participating  lenders  may  charge  a  rate 
of  interest  that  is  both  legal  and 
reasonable.  We  believe  that  the  existing 
regulations  (§  120.3(b)(2)  of  this  Chapter) 
that  cover  our  interest  rate  policy 
adequately  define  what  is  considered 
reasonable. 

BBA  has  determined  that  this  proposal 
does  not  constitute  a  major  rule  for  the 
purposes  of  Executive  Order  12291.  In 
this  regard  we  are  certain  that  the 
annual  effect  of  this  rule  of  the  economy 
will  be  less  than  $100  million.  In 
addition  this  proposed  rule,  if 
promulgated  as  flnal,  will  not  result  in  a 
major  increase  in  costs  or  price  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions,  and  will 
not  have  signiHcant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 


enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  for  the  purpose  of 
compliance  with  the  Regulatory 
Flexibility  Act,  P.L  96-354,  effective 
January  1, 1981,  SBA  hereby  certifies 
that  this  proposed  rule,  if  promulgated  in 
final  form,  will  not  have  a  signiff  cant 
economic  impact  on  a  substantial 
number  of  small  entities.  Our  own 
estimate,  based  upon  this  agency’s 
experience  with  the  pilot  program 
referred  to  above,  and  budgetary 
resources  available  for  the  program, 
indicates  that  we  may  expect  to  make 
perhaps  one  hundred  loans  averaging 
$95,000,  or  a  total  of  less  than  $10 
million  available  to  qualified  applicants 
in  Fiscal  Year  1982,  and  that  we  may 
indeed  expect  to  service  a  relatively 
small  number  of  qualified  applicants. 

This  action  is  being  proposed  in  order 
to  implement  the  specific  statutory 
authority  contained  in  Pub.  L.  96-481. 
'This  statute  authorized  a  revolving  line 
of  credit  for  export  subject  to  the 
conditions  in  this  proposal.  ’This  rule 
would  be  applicable  to  any  small 
business  involved  in  export  trade,  but 
still  contemplates  that  guaranteed 
business  loan  applicants  are  subject  to 
all  dther  relevant  eligibility  criteria  for 
receipt  of  SBA  assistance.  In  addition, 
no  additional  appropriations  for  this 
type  of  loan  are  available  to  SBA.  The 
loans,  if  any,  will  be  funded  from  part  of 
our  overall  business  loan  guarantee 
authority.  Thus,  these  proposed  rules,  if 
promulgated  in  final  form  do  not  of 
themselves  create  additional  benefits  for 
a  class  of  small  businesses.  Finally, 
these  proposed  regulations,  if 
promulgated  in  final  form  would  not 
impose  any  special  reporting  or  record 
keeping  requirements  on  the  small 
businesses  that  avail  themselves  of  this 
assistance. 

Accordingly,  pursuant  to  the  authority 
in  section  5(b)(6)  of  the  Small  Business 
Act  (15  U.S.C.  631  et  seq.).  Part  122, 
Chapter  1,  Title  13  of  Code  of  Federal 
Regulations  would  be  amended  by 
designating  Subpart  A  as  “General”  and 
adding  a  new  Subpart  D  to  read  as 
follows: 

PART  122— BUSINESS  LOANS 
*  *  «  *  * 

Subpart  D— Export  Revolving  Line  of  Credit 

122.400  General. 
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Sec. 

122.401  Eligibility. 

122.402  Use  of  Proceeds. 

122.403  Fees. 

122.404  Maturity. 

122.405  Collateral. 

122.406  Additional  Loan  Conditions. 
Authority:  Sec.  5(b)(6),  Small  Business  Act, 

15  U.S.C.  631  et  seq. 

Subpart  D — Export  Revolving  Line  of 
Credit 

§  122.400  General. 

The  statute  authorizes  the  use  of  Sec. 
7(a)  regular  business  loans  to  finance 
export  assistance,  and  specihcally 
authorizes  extensions  and  revolving 
lines  of  credit  for  export  purposes,  to 
develop  foreign  markets  and  for  pre¬ 
export  financing.  The  interest  rates, 
allowable  fees,  size  limitations  and 
other  standards  or  guidelines  that  are 
applicable  to  all  7(a]  loans  (see  Subpart 
A  of  this  Part  and  Part  120  of  this 
Chapter)  also  apply  to  these  loans 
unless  modified  by  this  subpart.  A  small 
business  may  have  other  7(a)  loans  in 
addition  to  an  Export  Revolving  Line  of 
Credit  loan,  so  long  as  the  total 
outstanding  balance  of  all  such  loans 
will  not  exceed  the  $500,000  (SBA  share) 
Statutory  ceiling.  This  Subpart  deals 
only  with  Export  Revolving  Line  of 
Credit  (ERLC)  loans  which  are  available 
only  as  an  SBA  guaranteed  loan. 

§  122.401  Eligibility. 

Applicants  for  an  ERLC,  in  addition  to 
meeting  the  eligibility  criteria  applicable 
to  all  7(a)  loans,  must  have  been  in 
operation  for  at  least  12  full  months 
prior  to  filing  an  application. 

§  122.402  Use  of  Proceeds. 

Proceeds  of  an  ERLC  loan  can  be  used 
only  to  penetrate  or  develop  a  foreign 
market  and  to  finance  labor  and 
materials  for  pre-export  production. 
Professional  export  marketing  advice  or 
services,  foreign  business  travel  or 
participation  in  trade  shows  are 
examples  of  eligible  expenses  to 
develop  or  penetrate  a  foreign  market. 
The  cost  of  acquiring  or  renting  office  or 
commercial  space  in  a  foreign  country, 
equipping  such  an  office  or  wages  for  a 
staff  in  such  an  office  are  examples  of 
ineligible  uses  of  proceeds,  since  these 
funds  should  be  provided  through  equity 
capital  or  a  term  loan. 

§122.403  Fees. 

In  addition  to  fees  permitted  under 
§  120.3(b)  of  this  Chapter  and  §  122.18  of 
this  part,  the  participant  in  an  ERLC 
loan  is  permitted  to  charge  the  borrower 
a  commitment  fee  equal  to  one-fourth  of 
one  percent  of  the  loan  or  $200.00  dollar 
minimum.  This  fee  cannot  be  charged 


until  the  SBA  has  approved  the  lender’s 
request  for  guarantee. 

§  122.404  Maturity. 

The  maturity  of  an  ERLC  loan, 
together  with  all  extensions  and 
renewals,  cannot  exceed  eighteen  (18) 
months. 

§  122.405  Collateral. 

Only  collateral  that  is  located  in  the 
United  States,  its  territories  and 
possessions  will  be  acceptable  security 
for  these  loans. 

§  122.406  Additional  Loan  Conditions. 

(a)  Projected  Cash  Flow  Statement. 

All  ^LC  loan  applications  must  include 
a  projected  cash  flow  that  supports  the 
need  for  the  fimds  and  that  evidences 
repayment  ability.  The  projection  must 
cover  the  applicant’s  total  operation  and 
clearly  identify  the  use(s)  of  the  loan 
proceeds  and  source(s)  of  repayment. 
The  projection  must  cover  12  months  or 
the  term  of  the  loan,  whichever  is 
greater. 

(b)  Monthly  Progress  Reports.  The 
ERLC  borrowers  must  submit  monthly 
progress  reports  to  the  lender  and 
explain  discrepancies  between  the 
projected  cash  flow  and  the  progress 
report. 

(c)  Withholding  Taxes.  Applicants 
must  be  current  on  all  payroll  taxes  and 
have  in  operation  a  depository  plan  for 
the  payment  of  futime  withholding  taxes. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.012  Small  Business  Loans) 
Dated;  November  3, 1981. 

Michael  Cardenas, 

Administrator. 

im  Due.  81-34779  Filed  12-2-81: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

Advisory  Circular  for  Airplane  System 
Design  Analysis 

Correction 

In  FR  Doc.  81-32031,  appearing  at 
page  54958,  in  the  issue  of  Thursday, 
November  5, 1981,  make  the  following 
changes; 

On  page  54958,  in  the  third  column, 
paragraph  "3.  a.”,  the  tenth  line,  insert 
(  between  considered  and  section. 

On  page  54959,  in  the  first  column, 
paragraph  “4.b.",  the  fourth  line  should 
read  “occurrence  of  a  hazardous  failure 
condition  is". 


On  page  54959,  in  the  third  column, 
paragraph  ’‘5.m.’’,  in  the  eighth  line, 
change  “even"  to  “event”. 

On  page  54960,  in  the  first  column, 
paragraph  “5.o.l.”  change  10®  to  10"®. 

On  page  54960,  in  the  first  column, 
paragraph  “5.0.2.”  change  10®  to  10"® 
and  change  10*  to  10"*. 

On  page  54960,  in  the  first  column, 
paragraph  “5.0.3,”  change  10®  to  10"*. 

On  page  54960,  in  the  first  column,  in 
the  Note  subsection  (b)  change  50  in  the 
third  line  to  read  5o  and  change 
“realiability”  in  the  sixth  line  of  the 
same  paragraph  to  read  “reliability”. 

BILLING  CODE  150S-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1145 

Withdrawal  of  Proposed  Rule  and 
Reproposal  of  Rule  To  Regulate  Under 
the  CPSA  Risk  of  Injury  That  May  Be 
Presented  by  Certain  Stuffed  Toys 

agency:  Consumer  Product  Safety 
Commission. 

action:  Withdrawal  of  proposed  rule 
and  reproposal. 

summary:  The  Commission  has  reason 
to  believe  that  a  potential  strangulation 
hazard  may  be  presented  by  certain 
stuffed  toys  suspended  from  one  or  more 
strings,  elastic,  springs,  or  other  cords, 
which  form  a  loop  in  conjunction  with 
the  toy  to  which  they  are  attached.  The 
Commission  proposes  to  use  the 
procedures  of  the  Consumer  Product 
Safety  Act  rather  than  those  of  the 
Federal  Hazardous  Substances  Act 
should  regulatory  action  become 
necessary  regarding  this  potential  risk  of 
injury.  The  Commission  preliminarily 
determines  that  this  transfer  of 
procedures  is  necessary  because,  if  the 
Commission  finds  that  the  products 
present  a  strangulation  hazard,  public 
notification  and  remedial  action  can  be 
accomplished  more  expeditiously  under 
the  CPSA  than  under  the  FHSA.  The 
Commission  also  withdraws  the 
proposed  regulation  published  at  45  FR 
75685,  November  17, 1980,  and  publishes 
a  new  proposed  regulation  to  include 
some  products  which  were  not  covered 
in  the  proposed  rule  of  November  17, 
1980. 

DATE:  Comments  concerning  this 
proposal  must  be  received  in  the  Office 
of  the  Secretary  by  January  4, 1982. 
ADDRESS:  Comments  should  be  sent  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  D.C.  20207,  (202)  634-7700. 
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FOR  FURTHER  INFORMATION  CONTACT: 

William  }.  Moore,  Jr.,  Administrative 
Litigation  Division,  Consumer  Product 
Safety  Commission,  5401  Westbard 
Avenue,  Bethesda,  Maryland  (mailing 
address:  Washington,  D.C.  20207), 
telephone:  (301)  492-6626.  ' 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  17, 1980 
(45  FR  75685],  the  Commission  proposed 
to  regulate  a  risk  of  injury  associated 
with  certain  stuffed  animal  toys  under 
the  Consumer  Product  Safety  Act 
(CPSA,  15  U.S.C.  2051  et  seq.)  rather 
than  under  the  Federal  Hazardous. 
Substances  Act  (FHSA,  15  U.S.C.  1261  et 
seq.).  The  risk  which  the  Commission 
proposed  to  regulate  under  the  CPSA 
was  one  of  strangulation  which  may  be 
presented  by  stuffed  animal  toys 
suspended  horn  two  or  more  cords 
(strings,  elastic,  springs  or  other  types  of 
cord)  when  such  cords,  in  conjunction 
with  the  product,  form  a  loop.  The 
proposal  was  limited  to  products 
manufactured  before  the  effective  date 
of  any  Hnal  rule  based  on  the  proposal. 
See.45  FR  75685  at  75686. 

The  proposal  to  regulate  under  the 
CPSA  was  made  in  accordance  with 
section  30(d]  of  that  act  (15  U.S.C. 
2079(d)),  which  provides: 

A  risk  of  injury  which  is  associated  with  a 
consumer  product  and  which  could  be 
eliminated  or  reduced  to  a  sufficient  extent 
by  action  under  the  Federal  Hazardous 
Substances  Act .  .  .  may  be  regulated  under 
(the  CPSA]  only  if  the  Conunission  by  rule 
Finds  that  it  is  in  the  public  interest  to 
regulate  such  risk  of  injury  under  this  Act 

Although  the  risk  of  injiuy  presented 
by  the  products  which  were  the  subject 
of  the  proposal  of  November  17, 1980, 
could  have  been  eliminated  or  reduced 
to  a  sufficient  extent  under  the  FHSA, 
the  Commission  proposed  to  regulate 
these  products  under  the  CPSA  because 
it  had  preliminarily  determined  that  it 
would  be  in  the  public  interest  to 
regulate  that  risk  of  injury  under  the 
CPSA.  This  preliminary  determination 
was  based  on  provisions  of  the  FHSA 
and  CPSA  which  in  effect  in  1980,  and 
on  information  about  the  physical 
characteristics  of  the  products  available 
to  the  Commission  before  it  published 
the  proposal. 

Since  publication  of  the  proposal  of 
November  17, 1980,  provisions  of  the 
FHSA  which  were  factors  in  the 
Commission’s  preliminary  determination 
to  regulate  under  the  CPSA  rather  than 
the  FHSA  have  been  modified  by  the 
Consumer  Product  Safety  Amendments 
of  1981  (section  1211(f)(1),  Pub.  L  97-35, 
95  Stat.  721),  effective  August  13, 1981. 
Additionally,  after  consideration  of 
comments  received  in  response  to  the 


proposal,  and  evaluation  of  additional 
information  about  the  products  which 
may  present  the  risk  of  injury,  the 
Commission  has  decided  to  broaden  the 
scope  of  the  proposal  to  include  some 
products  which  were  not  covered  by  the 
proposal  of  November  17, 1980. 

l^erefore,  the  Commission  is 
withdrawing  the  proposal  of  November 
17, 1980,  and  publishing  a  new  proposal 
to  regulate  a  risk  of  injury  associated 
with  certain  stuffed  toys  under  the 
CPSA  rather  than  the  FHSA  under 
provisions  of  section  30(d)  of  the  CPSA. 

A.  Background 

The  Commission’s  investigation  of 
this  hazard  began  in  1979,  after  R.  Dakin 
and  Company  (Dakin)  reported  to  the 
Commission  staff  an  infant  death, 
apparently  by  strangulation,  involving  a 
stuffed  animal  mobile  that  Dakin  had 
imported.  The  toy  had  been  hung  ffom  a 
crib  comer  post  on  the  inside  portion  of 
the  crib.  The  product  was  one  of  six 
models  of  stuffed  toy  animals  imported 
by  Dakin.  Each  product  used  an 
identical  three  elastic  cord  suspension 
system.  One  cord  was  attached  to  the 
body  of  the  toy.  Two  other  cords  were 
attached  to  the  toys’s  body  parts  [e.g., 
wings,  ears).  The  three  elastic  cords  met 
and  were  fastened  together  at  a  single 
point  above  the  toy.  The  size  and 
conffguration  of  the  openings  created  by 
the  elastic  cords,  as  well  as  the  elastic 
property  of  the  cords  themselves, 
appeared  to  permit  an  infant  to  get  the 
head  and  neck  entangled  in  the  cords. 
The  Commission  staff  is  aware  of  two 
incidents,  involving  two  different  Dakin 
stuffed  toy  animals,  in  which  an  infant 
allegedly  became  entangled  in  the 
elastic  cords,  strangled,  and  died. 

After  Dakin  filed  its  report  to  the 
Commission  in  1979  concerning  the 
death  associated  with  a  stuffed  animal 
toy  it  had  imported,  Dakin  voluntarily 
recalled  the  stuffed  animal  products  of 
the  type  involved  in  the  report. 

In  the  course  of  its  investigation  of  the 
products  imported  by  Dakin,  the 
Commission  staff  learned  that  at  least 
two  other  firms  manufactured  or 
imported  products  similar  to  those 
which  were  the  subject  of  the 
investigation. 

B.  Proposal  of  November  17, 1980 

After  considering  these  facts,  the 
Commission  published  its  proposal  of 
November  17, 1980,  to  regulate  the  risk 
of  injury  presented  by  these  products 
under  the  CPSA  rather  than  the  FHSA. 
The  notice  of  that  proposal  set  forth  the 
following  reasons  for  the  Commission’s 
determination  that  regulation  of  that  risk 
under  the  CPSA  is  in  the  public  interest: 


At  the  time  the  proposal  was 
published,  the  FHSA  authorized  the 
Commission  to  issue  a  regulation  by 
following  the  provisions  of  the 
Administrative  Procedure  Act  (APA,  15 
U.S.C.  553)  to  declare  the  products  in 
question  to  be  "banned  hazardous 
substances’’  if  the  Commission 
determined  that  they  were  toys  or  other 
children’s  articles  which  present  a 
mechanical  hazard.  (These  provisions 
were  contained  in  sections  2(f)(1)(D). 
2(q)(l(A),  2(s)(9).  and  3(e)  of  the  FHSA 
(15  U.S.C.  1261(f)(1)(D),  1261(q)(l)(A). 
1261(s)(9),  and  1262(e))  prior  to  the 
amendment  of  the  I^SA  by  the 
Consumer  Product  Safety  Amendments 
of  1981  (section  1211(f)(1),  Pub.  L.  97-35, 
95  Stat.  721)). 

Under  the  repurchase  provisions  of 
section  15  of  the  FHSA  (15  U.S.C.  1276) 
and  the  Commission’s  regulations 
implementing  that  section  (16  CFR 
1500.202,  203)  which  were  in  effect  in 
1980,  retail  stores  in  the  distribution 
chain  of  any  “banned  hazardous 
substance’’  were  required  to  place  an 
identification  of  the  banned  product  on 
a  "Batmed  Articles  or  Substances  List," 
to  be  displayed  in  various  store 
locations  for  not  less  than  120  days.  No 
other  form  of  notice  to  consumers  of  the 
hazard  presented  by  these  products  and 
the  manufacturer’s  or  importer’s  duty  to 
recall  them  could  be  required  under  the 
provisions  of  the  FHSA  and 
implementing  regulations  in  1980. 

When  Dakin  carried  out  its  voluntary 
recall  effort,  it  notified  consumers  in  a 
manner  similar  to  that  then  required  by 
the  FHSA  and  implementing  regulations, 
described  above.  Dakin  also  provided 
additional  notice  to  consumers  in  the 
form  of  press  releases  and  mailings  to 
newspapers  and  television  stations. 
Despite  Dakin’s  efforts  to  notify 
consumers,  fewer  than  36,000  products 
were  returned  of  the  more  than  422,000 
that  Dakin  had  imported;  and  of  the 
products  recovered,  fewer  than  1,500 
were  returned  by  consumers. 

In  contrast  to  the  limited  requirements 
for  notification  to  consumers  which 
could  be  imposed  under  the  FHSA  and 
implementing  regulations,  the  CPSA  (in 
1980  and  after  passage  of  the  1981 
amendments)  gives  the  Commission 
several  ways  to  seek  recall  of  hazardous 
products  in  the  possession  of  consumers. 
Section  12  of  the  CPSA  (15  U.S.C.  2061) 
authorizes  the  Commission  to  file  an 
action  in  a  United  States  district  court 
against  a  manufacturer,  importer, 
distributor,  or  retailer  of  a  consumer 
product  which  presents  an  imminent 
and  unreasonable  risk  of  death  or 
severe  personal  injury.  The  court  has  the 
authority  to  order  recall  of  the  product. 
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its  repair  or  replacement,  or  refund  of 
the  purchase  price  of  the  product.  The 
court  also  has  authority  to  order  a  firm 
to  undertake  extensive  notification 
efforts  to  advise  purchasers  and  the 
general  public  of  the  nature  of  the  risk 
and  of  the  firm’s  obligation  for  remedial 
action. 

Under  provisions  of  section  15  of  the 
CPSA  (15  U.S.C.  2064)  in  1980  and  after 
the  1981  amendments,  the  Commission 
may  determine,  after  conducting  a 
hearing,  that  a  product  presents  a 
substantial  product  hazard  and  order 
the  manufacturer,  importer,  distributor, 
or  retailer  to  repair,  replace  or  refund  its 
purchase  price.  Additionally,  the 
Commission  may  order  the 
manufacturer,  importer,  distributor,  or 
retailer  of  a  product  which  has  been 
determined  to  present  a  substantial 
product  hazard  to  undertake  a  broad 
notification  program  to  inform  the  public 
of  the  hazard  and  of  the  corrective 
action  to  be  taken,  if  the  Commission 
determines  that  notification  is  required 
to  adequately  protect  the  public  from  the 
hazard. 

Thus,  when  the  Commission  proposed 
in  1980  to  regulate  the  risk  of  injury 
associated  with  the  products  in  question 
under  the  CPSA,  it  believed  such  action 
to  be  in  the  public  interest  because  the 
Commission  then  had  greater  authority 
to  require  widespread  notification  of  the 
public  concerning  the  nature  of  the 
hazard  associated  with  the  products  and 
to  require  the  recall,  repair,  or 
replacement  of  the  product,  or  the 
refund  of  the  purchase  price  under  the 
CPSA  than  under  the  FHSA. 

C.  Consumer  Product  Safety 
Amendments  of  1981 

On  August  13, 1981,  the  Consumer 
Product  Safety  Amendments  of  1981, 
(1981  amendments.  Pub.  L  97-35, 95 
Stat.  703),  became  law.  This  legislation 
modified  both  the  CPSA  and  the  FHSA. 
Among  the  changes  made  by  the  1981 
amendments  is  modification  of  section 
15  of  the  FHSA  to  make  its  provisions 
regarding  notification  to  the  public  and 
recall  of  “banned  hazardous 
substances”  similar  to  those  provisions 
of  section  15  of  the  CPSA  regarding 
notification  to  the  public  and 
requirements  for  repair,  replacement,  or 
refund  of  the  purchase  price  of 
consumer  products  which  present  a 
“substantial  product  hazard." 

Consequently,  many  of  the  reasons  set 
forth  in  the  proposal  of  November  17, 
1980,  for  the  Commission's  preliminary 
determination  that  it  is  in  the  public 
interest  to  regulate  the  risk  of  injury 
associated  with  the  products  which 
were  the  subject  of  that  proposal  are  no 
longer  valid. 


The  modification  of  section  15  was 
not  the  only  change  to  the  FHSA  made 
by  the  1981  amendments.  That 
legislation  also  changed  the  procedures 
required  to  issue  a  regulation  which 
declares  a  toy  or  children's  article  to  be 
a  “banned  hazardous  substance." 

As  indicated  above,  before  the  1981 
amendments,  such  a  regulation  could  be 
issued  by  following  the  procedures  set 
forth  in  the  APA  at  5  U.S.C.  553.  Those 
procedures  involve  publication  of  a 
proposal  and  giving  opportunity  for 
submission  of  written  comments; 
consideration  of  any  comments 
received:  and  publication  of  a  notice  to 
issue  the  rule  on  a  final  basis. 

The  1981  amendments  added  several 
steps  to  the  procedure  required  to  issue 
a  regulation  declaring  a  prodifct  to  be  a 
“banned  hazardous  substance."  These 
additional  steps  now  appear  in  section  3 
(f).  (g).  (h).  and  (i)  of  the  FHSA  (15  U.S.C. 
1262  (0.  (g).  (h),  and  (i)).  They  require 
the  Commission  to  publish  an  advance 
notice  of  proposed  rulemaking  in  the 
Federal  Register  which  identiHes  the 
product  and  the  risk  of  injury  associated 
with  it;  summarizes  regulatory 
alternatives  being  considered  by  the 
Commission;  identifles  any  existing 
standards  which  may  be  relevant  and 
states  the  reason  why  the  Commission 
believes  they  may  not  be  adequate; 
solicits  comments  on  the  product  and 
risk  of  injury  which  are  the  subject  of 
the  notice;  and  invites  interested  parties 
to  submit  existing  standards  or  offers  to 
develop  or  modify  a  voluntary  standard 
to  address  the  risk  of  injury  presented 
by  the  product. 

If,  after  consideration  of  all 
information  received  in  response  to  the 
advance  notice  of  proposed  rule  making, 
the  Commission  determines  that  a  rule 
declaring  the  product  to  be  a  “banned 
hazardous  substance”  may  be  needed, 
the  1981  amendments  require  the 
Commission  to  publish  a  notice  in  the 
Federal  Register  to  propose  the  rule.  The 
notice  of  proposal  must  also  include  a 
preliminary  analysis  of  anticipated 
benefits  and  costs  of  the  proposed  rule; 
the  Commission's  reasons  for  deciding 
that  no  existing  standard  or  offer  to 
develop  or  modify  a  voluntary  standard 
would  be  adequate  to  address  the  risk  of 
injury;  and  a  description  of  alternatives 
to  the  proposed  regulation  considered 
by  the  Commission,  including  benefits 
and  costs  of  each  such  alternative,  and 
an  explanation  of  why  each  alternative 
should  not  be  proposed  as  a  regulation. 

If,  after  consideration  of  comments 
received  in  response  to  the  proposal,  the 
Commission  decides  to  issue  a  final 
regulation  declaring  a  product  to  be  a 
“banned  hazardous  substance,”  the 
FHSA  now  requires  the  Commission  to 


publish  a  notice  in  the  Federal  Register 
to  issue  the  rule  on  a  final  basis.  That 
notice  must  include  an  analysis  of 
potential  benefits  and  costs  of  the  rule;  a 
description  of  alternatives  considered 
by  the  Commission  and  the  reasons  for 
rejecting  each>altemative;  and  a 
summary  of  significant  issues  raised  by 
comments  on  the  proposal.  Additionally, 
the  Commission  must  make  and  include 
in  the  final  rule  findings:  that  the 
benefits  anticipated  from  the  rule  bear  a 
reasonable  relationship  to  its  costs;  that 
the  regulation  imposes  the  least 
burdensome  requirements  which 
adequately  reduce  the  risk  of  injury 
under  consideration;  and,  if  a  voluntary 
standard  is  applicable  to  the  product 
which  is  the  subject  of  the  rule,  that  the 
voluntary  standard  is  not  expected  to 
adequately  address  the  risk  of  injury 
associated  with  the  product. 

Thus,  while  the  provisions  of  section 
15  of  the  FHSA  have  been  changed  to 
authorize  the  Commission  to  give  wider 
notice  to  the  public  that  a  product  is 
banned  and  subject  to  remedial  action, 
the  procedures  now  prescribed  by  the 
FHSA  to  declare  the  product  to  be  a 
“banned  hazardous  substance”  have 
become  significantly  more  complex  and 
time-consuming. 

The  1981  amendments  also  made 
changes  to  the  CPSA.  However,  they  do 
not  add  to  the  complexity  of  the 
procedure  set  forth  in  section  30(d)  for 
issuing  a  rule  to  regulate  a  risk  of  injury 
covered  by  the  FHSA  under  the  CPSA. 
The  1981  amendments  also  do  not  affect 
the  authority  contained  in  section  12  of 
the  CPSA  for  a  court  to  order 
notification  of  the  public  and  recall, 
repair,  replacement,  or  refund  of  the 
purchase  price  of  a  consumer  product 
which  presents  an  imminent  hazard. 
Also  imchanged  are  the  procedures 
under  section  15  of  the  CPSA  for 
ordering  notice  to  the  public  that  a 
product  presents  a  substantial  product 
hazard  and  for  ordering  repair, 
replacement,  or  refund  of  the  purchase 
price  of  a  product  which  presents  a 
substantial  product  hazard. 

While  section  15  of  the  FHSA  now 
contains  provisions  for  consumer 
notification  and  corrective  action  which 
are  similar  to  those  contained  in  section 
15  of  the  CPSA.  they  would  not  become 
applicable  to  the  toys  in  question  until 
the  Commission  issues  a  regulation  to 
declare  them  to  be  “banned  hazardous 
substances.”  As  indicated  above,  the 
1981  amendments  to  the  FHSA  have 
added  new  steps  to  the  procedure 
required  to  issue  such  a  regulation.  By 
increasing  the  complexity  of  the 
rulemaking  proceeding,  the  1981 
amendments  to  the  FHSA  add 
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considerably  to  the  length  of  time 
needed  to  issue  a  banning  rule 
applicable  to  a  toy  under  the  FHSA  on  a 
final  basis. 

However,  if  a  product  is  subject  to 
regulation  under  the  CPSA,  no 
preliminary  rule-making  proceeding  is 
required  before  the  Commission  may  • 
take  action  under  section  12  of  that  act 
to  deal  with  any  imminent  hazard  which 
it  may  present,  or  under  section  15  of  the 
CPSA  to  require  notiFication  or 
corrective  action  of  any  substantial 
product  hazard  which  it  may  pose. 

Consequently,  as  a  result  of  the  1981 
amendments  to  the  FSHA,  the 
Commission  has  again  preliminarily 
determined  that  it  would  be  in  the  public 
interest  to  regulate  the  products  which 
were  the  subject  of  the  November  17, 
1980,  proposal  under  the  CPSA  rather 
than  the  FHSA.  The  reason  for  this 
preliminary  determination  is  that  as  a 
result  of  the  1981  amendments, 
notification  of  the  public  and  remedial 
action  can  be  accomplished  more 
expeditiously  under  the  CPSA  than 
under  the  FHSA. 

Sections  7  and  9  of  the  CPSA  (15 
U.S.C.  2056.  2058)  set  forth  procedures 
for  issuing  safety  standards  applicable 
to  consumer  products.  The  CreA  also 
contains  authority  at  section  8  (15  U.S.C. 
2057)  for  issuance  of  regulations  to 
declare  consumer  products  to  be 
“banned  hazardous  products.”  As  a 
result  of  the  1981  amendments,  the 
procedures  in  the  CPSA  for  issuance  of 
consumer  product  safety  standards  and 
banning  regulations  are  similar  to  those 
prescribed  by  the  FHSA  for  issuance  of 
a  regulation  to  declare  a  toy  or 
children's  article  to  be  a  "banned 
hazardous  substance.” 

If  the  rule  proposed  below  is  issued  on 
a  final  basis  and  the  Commission 
thereafter  determines  that  a  consumer 
product  safety  standard  or  banning 
regulation  is  needed  for  the  products 
covered  by  the  rule,  such  a  standard  or 
regulation  will  be  issued  by  following 
the  provisions  of  the  CPSA  rather  than 
the  FHSA. 

Provisions  of  section  15(b)  of  the 
CPSA,  which  require  manufacturers, 
distributors,  and  retailers  of  a  consumer 
product  which  could  create  a 
“substantial  product  hazard”  to  notify 
the  Commission,  are  applicable 
regardless  of  whether  the  product  in 
question  is  or  is  not  subject  to  a 
consumer  product  safety  standard  or 
banning  rule. 

D.  Comments  on  the  Proposal  of 
November  17, 1980 

In  response  to  the  proposal  of 
November  17, 1980,  the  Commission 
received  three  comments.  Comments 


from  a  toy  manufacturer  and  a  trade 
association  of  toy  manufacturers 
objected  to  the  limitation  of  the 
proposed  rule  to  those  products 
manufactmed  prior  to  ^e  effective  date 
of  any  Hnal  rule  based  on  the  proposal. 
These  comments  stated  that  section 
30(d)  of  the  CPSA  provides  for  the 
complete  transfer  of  an  entire  risk  of 
injuiry  from  the  FHSA  to  the  CPSA,  and 
not  a  “piecemeal”  transfer  of  the  risk. 

The  Commission  has  reconsidered  the 
proposal  of  November  17. 1980,  and  in 
view  of  the  changes  made  to  the  FHSA 
by  the  1981  amendments,  now  agrees 
with  these  comments  that  it  would  be 
more  efHcient  to  regulate  under  the 
CPSA  the  entire  risk  of  injury  posed  by 
stuffed  toys  suspended  by  strings, 
elastic,  springs,  or  other  cords  which 
may,  in  conjunction  with  the  toy  to 
which  they  are  attached,  form  a  loop, 
regardless  of  the  date  on  which  the  toys 
were  manufactured.  Accordingly,  the 
regulation  proposed  below  would  be 
applicable  to  any  toy  described  in 
proposed  §  1145.9(a),  regardless  of  date 
of  manufacture. 

A  third  comment  suggested  that  the 
proposed  rule  should  be  extended  to 
include  any  toy  of  the  type  described  in 
the  proposal  of  November  17, 1980,  and 
not  limited  to  those  in  the  conRguration 
of  stuffed  animals.  This  comment 
suggested  that  the  proposed  rule  should 
be  applicable  to  any  toy  presenting  the 
same  risk  of  injury  as  the  products 
which  were  the  subject  of  the  proposal 
of  November  17, 1980,  regardless  of  the 
material  from  which  it  is  made,  or  its 
shape,  if  it  is  capable  of  being 
suspended  h'om  strings,  elastic,  springs, 
or  other  cords  supplied  with  the  toy,  and 
if  the  cords,  in  conjunction  with  the  toy, 
form  a  loop.  This  comment  also 
suggested  that  a  toy  suspended  from  a 
single  cord  could  present  a  strangulation 
hazard. 

From  the  investigation  which  was 
initiated  in  response  to  the  death 
reported  in  1979,  the  Commission  has 
learned  that  only  stuffed  toys  of  the  type 
described  by  the  commenter  have  been 
associated  with  incidents  involving  a 
strangulation  hazard. 

However,  the  Commission  agrees  with 
the  commenter  that  a  stuffed  toy  in  the 
shape  of  some  object  other  than  an 
animal  (for  example,  a  clown  or  an 
airplane)  could  present  the  same  hazard 
as  the  toys  which  were  the  subject  of  the 
proposal  of  November  17, 1980.  The 
Commission  also  agrees  with  this 
commenter  that  a  stuffed  toy  suspended 
by  a  single  cord,  elastic,  or  spring,  could 
present  a  strangulation  hazard,  if  both 
ends  of  the  cord  were  attached  to  the 
body  of  the  toy  in  such  a  manner  as  to 
form  a  loop  in  conjunction  with  the  toy. 


For  these  reasons,  proposed  §  1145.9 
published  below  describes  the  products 
covered  by  the  proposals  as  “stuffed 
toys”  rather  than  “stuffed  animal  toys.” 
Additionally,  the  toys  which  are  the 
subject  of  the  proposal  are  described  in 
proposed  $  1145.9(a)  as  stuffed  toys 
suspended  from  “one  or  more  strings, 
elastic,  springs,  or  other  cords”  rather 
than  stuffed  toys  suspended  from  “two 
or  more”  strings  or  cords.  Of  course,  any 
subsequent  action  commenced  under  the 
CPSA  would  not  necessarily  be  as  broad 
as  the  risk  of  injury  which  is  the  subject 
of  the  proposal  published  below. 

E.  Impact  on  Small  Businesses 

Section  603  of  thq  Regulatory 
Flexibility  Act  (RFA,  5  U.S.C  603) 
requires  agencies  to  prepare  and  make 
available  for  public  conunent  an  initial 
regulatory  flexibility  analysis  of  the 
impact  of  any  proposed  rule  on  small 
entities,  including  small  businesses. 
Section  605(b)  of  the  RFA  provides  that 
an  agency  is  not  required  to  prepare  a 
regulatory  flexibility  analysis  if  the 
agency  certifies  that  the  rule,  if  issued 
on  a  final  basis,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  regulation  proposed  below,  if 
issued  on  a  filnal  basis,  will  not  by  itself 
impose  any  legal  or  other  obligation  on 
any  person  or  firm.  The  rule  would 
simply  announce  that  any  action  taken 
to  eliminate  or  reduce  the  risk  of  injury 
with  which  it  is  concerned  will  be  taken 
following  the  procedures  set  forth  in  the 
CPSA  rather  Aan  the  FHSA. 

If  the  Commission  issues  a  final  rule 
based  on  the  proposal  issued  below,  and 
then  determines  that  it  should  act  to 
eliminate  or  reduce  the  risk  of  injury 
which  is  the  subject  of  the  rule,  the 
Commission  will  be  required  to  initiate 
and  follow  through  to  completion 
appropriate  judicial  or  administrative 
proceedings  under  one  or  more  sections 
of  the  CPSA  before  it  can  impose  any 
obligation  on  any  person  or  firm. 

Since  a  final  rule  based  on  the 
proposal  imposes  no  obligation  on  any 
person  or  firm,  the  Commission  hereby 
certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

F.  Environmental  Considerations 

The  regidation  proposed  below  falls 
within  the  categories  of  Commission 
actions  described  in  16  CFR  1021.5(c) 
that  have  little  or  no  potential  for 
affecting  the  human  environment.  For 
this  reason,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 
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G.  Withdrawal  and  Reproposal 

After  consideration  of  the  information 
set  forth  above,  changes  to  the  FHSA 
made  by  the  Consumer  Product  Safety 
Amendments  of  1981  (Pub.  L.  97-35),  and 
comments  received,  the  Commission 
hereby  withdraws  the  proposal 
published  in  the  Federal  Register  of 
November  17, 1980  (45  FR  75685).  Until 
issuance  of  any  final  regulation  under 
section  30(d)  of  the  CPSA,  the 
Commission  has  authority  to  regulate 
the  products  described  in  the  proposal 
of-November  17, 1980,  and  in  this  notice, 
under  provisions  of  the  FHSA. 

PART  1145— REGULATION  OF 
PRODUCTS  SUBJECT  TO  OTHER 
ACTS  UNDER  THE  CONSUMER 
PRODUCT  SAFETY  ACT 

Under  provisions  of  the  Consumer 
Product  Safety  Act  (section  30(d),  Pub.  L. 
92-573,  86  Stat.  1231,  as  amended  Pub.  L. 
94-284,  90  Stat.  3472,  Pub.  L.  97-35,  95 
Stat.  703: 15  U.S.C.  2079(d)),  the 
Commission  proposes  to  amend  the 
Code  of  Federal  Regulations,  Title  16, 
Chapter  11,  Subchapter  B,  Part  1145,  by 
adding  a  new  §  1145.9,  as  follows: 

§1145.9  Certain  stuffed  toys;  risk  of 
strangulation  injury. 

(a)  The  Commission  finds  that  it  is  in 
the  public  interest  to  regulate  under  the 
Consumer  Product  Safety  Act,  rather 
than  under  the  Federal  Hazardous 
Substances  Act,  the  risk  of  strangulation 
that  may  be  presented  by  stuffed  toys 
suspended  from  one  or  more  strings, 
elastic,  springs,  or  other  cords  when 
such  cords,  in  conjunction  with  the 
product,  form  a  loop. 

(b)  Therefore,  if  the  Commission  finds 
regulation  necessary,  any  such  toys 
shall  be  regulated  only  under  one  or 
more  provisions  of  the  Consumer 
Product  Safety  Act. 

Interested  persons  are  invited  to 
submit  written  comments  by  January  4. 
1982.  Comments  may  be  accompanied 
by  written  data,  views,  and  arguments 
and  should  be  addressed  to  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207. 

Received  comments  may  be  seen  in 
the  Office  of  the  Secretary,  Third  floor, 
1111 18th  Street,  N.W.,  Washington,  D.C. 
between  8:30  a.m.  and  5:00  p.m.,  Monday 
through  Friday. 

(Sec.  30(d)  Pub.  L.  92-573,  86  Stat.  1231,  as 
amended  Pub.  L.  94-284, 90  Stat.  3472,  Pub.  L. 
97-35,  95  Stat,  703: 15  U.S.C.  2079(d)) 


Dated:  "November  24, 1981. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

|FR  Doc.  81-34787  Filod  12-2-81:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Public  Health  Service 

Office  of  Human  Development 
Services 

42  CFR  Parts  52d  and  86 

45  CFR  Parts  74  and  1336 

Grants  and  Subgrants  to  For-Profit 
Organizations 

agency:  Department  of  Health  and 
Human  Services  (HHS). 
action:  Proposed  rules. 

summary:  This  rule  proposed  to  remove 
regulatory  bars  to  grants  to  for-profit 
organizations  under  three  HHS  grant 
programs  in  which  the  for-profit 
organizations  are  not  barred  by  statute 
from  receiving  grants. 

It  also  proposes  (1)  to  make  HHS's 
Department-wide  grants  administration 
regulations,  45  CFR  Part  74,  apply 
automatically  to  grants  and  subgrants  to 
for-profit  organizations  and  (2)  to  add  to 
those  regulations  additional  provisions 
for  grants  and  subgrants  to  for-profit 
organizations. 

These  actions  reflect  a  reversal  of  the 
Department’s  generally  policy  of  not 
making  for-profit  organizations  eligible 
for  grants  in  those  few  programs  where 
they  are  not  statutorily  barred  from 
receiving  grants. 

date:  Comments  must  be  received  on  or 
before  February  1, 1982. 

ADDRESS:  Send  comments  to:  Matthias 
Lasker,  Department  of  Health  and 
Human  Services,  Room  513D,  Hubert  H. 
1  lumphrey  Building,  200  Independence 
Avenue,  S.W.,  Washington,  D.C.  20201. 
The  public  may  see  the  comments 
received  in  Room  517D  from  9  a.m.  to 
5:30  p.m.,  Monday  through  Friday, 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthias  Lasker,  Director,  Division  of 
Grants  Policy  and  Regulations 
Development,  202-245-7565. 
SUPPLEMENTARY  INFORMATION: 

Background:  Eligibility  of  For-Profit 
Organizations  for  HHS  Grants 

Under  a  few  HHS  discretionary  grant 
programs,  for-profit  organizations  are 


not  barred  by  the  authorizing  statute 
from  receiving  grants.  However,  for 
many  years  HHS  policy  has  been  not  to 
award  grants  to  for-profit  organizations. 
These  organizations  have  been  eligible 
for  procurement  contracts  but  not 
grants. 

With  the  passage  of  the  Federal  Grant 
and  Cooperative  Agreement  Act  (Pub.  L. 
95-224.  41  U.S.C.  501-509)  and  the 
issuance  of  OMB  guidance  for 
implementing  the  Act  (43  FR  36860, 
August  18, 1978),  the  policy  is  no  longer 
appropriate.  That  Act  makes  choice  of 
funding  instrument — ^grant,  cooperative 
agreement  or  contract — dependent  upon 
factors  other  than  kind  of  recipient.  The 
OMB  guidance  states  that  grants  may  be 
made  to  for-profit  organizations  when 
deemed  by  the  agency  to  be  consistent 
with  legislative  intent  and  program 
purposes. 

Accordingly,  the  Department  now 
intends  to  make  for-profit  organizations 
eligible  for  grants  in  those  grant 
programs  where  the  OMB  critieria  are 
met. 

When  for-profit  organizations  are 
made  eligible  under  a  discretionary 
program,  their  applications  will 
normally  compete  on  equal  terms  with 
other  applications  and  be  evaluated 
according  to  the  same  priorities  and 
criteria. 

We  believe  the  public  will  benefit 
from  this  new  approach.  The  HHS  grant 
programs  affected  will  likely  have  more 
projects  or  activities  to  select  from.  The 
programs  will  be  able  to  choose  the  best 
of  those  projects  or  activities,  without 
regard  to  the  kinds  of  organizations  that 
will  receive  the  grants  except  to  the 
extent  that  that  factor  bears  upon 
program  objectives. 

Note. — The  Federal  Grant  and  Cooperative 
Agreement  Act  provides  that,  if  substantial . 
Federal  involvement  is  anticipated  during 
performance  of  what  would  otherwise  be  a 
grant,  the  instrument  is  to  be  designated  a 
"cooperative  agreement.”  Please  take  all 
statements  we  make  in  this  preamble  on 
grants  as  applying  equally  to  cooperative 
agreements.  The  Department’s  grants 
administration  regulations  in  45  CFR  Part  74. 
which  are  discussed  later  in  this  preamble, 
define  “grant”  broadly  enough  to  include 
cooperative  agreements,  and  in  this  preamble 
we  are  using  "grant”  in  that  broad  sense. 

As  a  first  step  in  exploring  and 
adopting  the  new  approach,  on  February 
28, 1980,  HHS’s  Public  Health  Service 
(PHS)  published  a  notice  in  the  Federal 
Register  (at  45  FR  13200)  inviting 
comments  on  a  proposal  to  begin 
permitting  grants  (including  cooperative 
agreements)  to  for-profit  organizations 
under  certain  PHS  research  programs. 
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In  a  Federal  Register  notice  on  April  6, 
1981,  (at  46  FR  20603),  PHS  responded  to 
the  comments  and  announced  its 
decision  to  amend  its  regulations  to 
remove  bars  to  grants  to  for-profit 
organizations  in  the  research  programs 
identified  in  the  earlier  notice. 

Extending  Eligibility  to  For-Profits  in 
additional  Grant  Programs 

After  reviewing  its  statutory 
authorities  and  its  regulations,  the 
Department  has  identified  four 
additional  HHS  grant  programs  which 
have  no  statutory  bars  to  grants  to  for- 
profit  organizations  but  do  have 
regulations  containing  such  bars. 

The  regulations  for  one  of  these 
programs  (Health  Care  Technologies 
Research)  are  the  same  as  those  which 
apply  to  some  of  the  programs  PHS 
listed  in  its  April  6, 1981  announcement 
on  grants  to  for-profit  organizations. 
Elsewhere  in  this  issue  of  the  Federal 
Register  the  Department  is  issuing  final 
amendments  to  those  regulations  to 
remove  the  non-statutory  bars. 

This  notice  proposes  to  remove  the 
non-statutory  bars  from  the  regulations 
of  the  other  three  programs  and  so  make 
for-profit  organizations  eligible  for 
grants  under  those  programs.  The 
programs  are:  National  Cancer  Institute 
Clinical  Cancer  Education  Program 
(Secs.  404(a)(4)  and  404(b)(7)  of  the 
Public  Health  Service  Act,  42  U.S.C. 
285(a)(4)  and  (b)(7),  42  CFR  Part  52d) 
(Amendments  A  below.) 

(Grants  for  Educational  Programs  in 
Occupational  Safety  and  Health  (Sec.  21(a)(1) 
of  the  Occupational  Safety  and  Health  Act  of 
1970,  29  U.S.C.  670,  42  CFR  Part  86) 
(Amendment  B  below)) 

Native  American  Programs — 
Research,  Demonstrations,  and  Pilot 
Projects  (Sec.  805  of  the  Native 
American  Programs  Act  of  1974, 42 
U.S.C,  2991d,  Subpart  E  of  45  CFR  Part 
1336)  (Amendment  D  below). 

The  Department  has  also  identified 
additional  programs  under  which  grants 
to  for-profit  organizations  are  statutorily 
authorized.  However,  these  programs 
either  have  no  regulations  or  have 
regulations  that  contain  no  bars  to 
grants  to  for-profit  organizations.  The 
programs  are: 

Substances  and  Living  Organisms  for 
Biomedical  and  Behavioral  Research 
(Sec.  301(a)  of  the  PHS  Act,  42  U.S.C. 
241(a))  (Grants  of  property) 

Health  Statistics  Research  and 
Epidemiological  Research  (Secs. 

306(b)  (2)  and  (3)  of  the  PHS  Act,  42 
U.S.C.  242k(b)  (2)  and  (3)) 

Biological  Products  (Sec.  352(b)  of  the 
PHS  Act,  42  U.S.C.  263(b))  (Grants  of 
property) 


National  Cancer  Program  (the  rest  of  the 
program  besides  the  Clinical  Cancer 
Education  subprogram,  whose 
regulations  this  notice  proposes  to 
amend,  as  explained  above)  (Sec. 
404(b)(7)  of  the  PHS  Act,  42  U.S.C. 
285(b)(7)) 

National  Heart,  Blood  Vessel,  Limg,  and 
Blood  Diseases  and  Blood  Resources 
Program  (Sec.  413(c)(3)  of  the  PHS 
Act.  42  U.S.C.  287b(c)(3)) 

Experiments  and  Demonstration 
^ojects  Under  Titles  XVIll  and  XIX 
of  the  Social  Security  Act  (Medicare 
and  Medicaid)  (Sec.  222(a)  of  Pub.  L. 
92-603,  42  U.S.C.  1395b-l  (note)) 

Grants  to  "Alternate”  Professional 
Standards  Review  Organizations  (Sec. 
1152  of  the  Social  Security  Act,  42 
U.S.C.  1320C-1) 

National  Impact  Demonstrations  Under 
Title  IV  of  the  Older  Americans  Act 
(Sec.424  of  the  Act,  42  U.S.C.  3035e) 
Projects  to  Relieve  Older  Individuals 
from  High  Utility  and  Home  Heating 
Costs  (Sec  425  of  the  Older  Americans 
Act,  42  U.S.C  3035f) 

Evaluation  of  Projects  Assisted  by  the 
Native  American  Programs  Act  of 
1974  (Sec.  810  of  the  Act,  42  U.S.C. 
2992) 

Research,  Demonstration,  and  Pilot 
Projects  under  Headstart  (formerly 
Sec.  552  of  the  Economic  Opportunity 
Act,  now  Sec.  649  of  Pub.  L.  97-35,,  the 
Omnibus  Budget  Reconciliation  Act  of 
1981) 

As  explained  above,  PHS  has  already 
invited  comments  on  a  proposal  to  begin 
permitting  grants  to  for-profit 
organizations  under  certain  programs. 
Any  future  invitations  for  grant 
applications  in  those  programs  will  not 
preclude  applications  from  for-profit 
organizations  unless  there  are 
exceptional  circumstances.  We  now 
propose,  and  seek  comments  on, 
following  the  same  policy  for  the 
programs  identified  in  this  preamble. 
These  programs  are  the  Health  Care 
Technologies  Research  program 
(Sec.309(b)  of  the  PHS  Act,  42  U.S.C. 
242n,  42  CFR  Part  52),  the  three 
programs  listed  above  whose 
regulations  are  to  be  amended,  and  the 
programs  listed  above  that  have  neither 
statutory  nor  regulatory  bars. 

Making  45  CFR  Part  74  Apply  to  Grants 
and  Subgrants  to  Foi^Profit 
Organizations 

HHS’s  Department-wide  grants 
administration  regulations,  45  CFR  Part 
74,  presently  do  not  apply  to  grants  and 
subgrants  to  for-profit  organizations. 

There  is  currently  no  body  of 
government-wide  or  HHS-wide  guidance 
or  rules  on  the  administration  of  grants 
or  subgrants  to  for-profit  organizations. 


OMB  has  been  studying  the  question, 
but  it  may  be  some  time  before 
government-wide  guidance  is  issued.  In 
the  meantime,  to  assure  orderly 
administration  of  any  HHS  grants  or 
subgrants  awarded  to  for-profit 
organizations,  we  propose  to  make  Part 
74  apply  to  those  awards.  (Amendment 
C.3  below.) 

Adding  Provisions  to  45  CFR  Part  74  for 
Grants  and  Subgrants  to  For-Profit 
Organizations 

In  making  45  CFR  Part  74  apply  to 
grants  and  subgrants  to  for-profit 
organizations,  we  also  propose  to  add 
some  provisions  to  Part  74  to  deal 
specifically  with  the  administration  of 
these  grants  and  subgrants.  The 
proposed  provisions  are  similar  to  those 
special  conditions  listed  in  the  April  6. 
1981  Federal  Register  notice  for  PHS 
grants  to  for-profit  organizations. 

When  enacted  the  provisions  will 
apply  to  all  HHS  grants  and  subgrants  to 
for-profit  organizations,  including  PHS 
grants,  thus  eliminating  the  present  need 
for  any  special  conditions  in  PHS  grants 
to  for-profit  organizations. 

We  do  not  propose  provisions  for 
Federal  access  or  rights  to  data,  such  as 
those  described  in  the  April  6, 1981 
Federal  Register  notice  referring  to  PHS 
grants  to  for-profit  organizations. 

After  further  review  the  Department 
believes  that  further  regulation  on 
Federal  rights  to  data  is  not  necessary. 
We  hqve  no  evidence  that  research  data 
are  withheld  in  practice  and  in  the 
absence  of  such  evidence,  we  believe  it 
would  be  arbitrary  to  impose  special 
conditions  for  one  group  of  grantees. 

For-profit  organizations  will  be 
subject  to  the  same  administrative 
policies  as  apply  to  non-profit 
institutions — as  set  forth  in  45  CFR  Part 
74. 

Following  are  descriptions  of  the 
additional  provisions  we  are  proposing 
for  awards  to  for-profit  organizations: 

1.  Cost  principles.  Some  set  of 
principles  must  be  prescribed  for 
determining  allowable  costs  of  for-profit 
organizations  under  grants  and 
subgrants.  We  are  proposing  a  section 
providing  for  use  of  the  cost  principles 
used  in  cost-type  Federal  procurement 
contracts  awaited  to  for-profit 
organizations. 

The  section  makes  an  exception  for 
for-profit  organizations  that  are 
hospitals.  We  believe  the  hospital  cost 
principles  in  Appendix  E  to  Part  74  are 
clearly  more  suitable  and  should  apply 
to  all  hospitals,  whether  public,  private 
nonprofit,  or  for-profit. 

The  section  also  continues  a  long¬ 
standing  HHS  policy  of  not  allowing  the 
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costs  of  independent  research  and 
development,  which  would  otherwise  be 
allowable  as  indirect  costs.  The 
exception  will  apply  to  for-profit 
organizations  performing  as  contractors 
under  grants  or  subgrants  as  well  as 
those  performing  as  grantees  or 
subgrantees.  (Amendment  C.8  below.) 

2.  Prohibition  against  profit.  A  section 
will  be  added  drawing  the  attention  of 
for-profit  organizations  to  the  Part  74 
rule  that  prohibits  the  payment  of  grant 
funds  as  profit  to  any  grantee  or 
subgrantee. 

This  prohibition  is  one  of  the 
fundamental  features  that  characterize 
grants  and  distinguish  them  fi^m 
contracts.  We  intend  no  exception  for 
any  kind  of  recipient. 

We  propose  to  add  this  section  solely 
because  for-profit  organizations  may  not 
be  sufficiently  aware  of  the  prohibition. 
(Amendment  C.9  below,  §  74.705.) 

3.  Real  property,  equipment,  and 
supplies.  A  section  will  be  added 
containing  special  rules  for  real 
property,  equipment,  and  supplies 
acquired  with  grant  financial  support  by 
a  for-profit  grantee  or  subgrantee. 

The  special  rules  provide  that  title  to 
the  property  vests  in  the  Federal 
Government  rather  than  the  recipient. 
When  the  Federally-owned  property  is 
no  longer  to  be  used  for  grant-supported 
activities,  the  recipient  must  follow 
disposition  instructions  from  the 
granting  agency. 

When  for-profit  organizations  receive 
HHS  contracts,  title  to  property  acquired 
under  the  contracts  normally  vests  in 
the  Federal  Government.  By  applying 
the  same  policy  to  property  under 
grants,  we  will  reduce  the  differences  in 
rules  for  these  organizations  under  these 
instruments.  We  may  also  enable  some 
of  these  organizations  to  use  essentially 
the  same  property  control  and 
management  systems  for  grant  property 
as  they  use  for  contract  property. 

The  proposed  section  expands  slightly 
upon  the  special  condition  with  the 
same  intent,  described  in  the  PHS  April 
6, 1981  Federal  Register  notice  referred 
to  above.  Most  of  the  added  material 
describes  when  property  disposition 
instructions  are  to  be  requested  from  the 
granting  agency.  (Amendment  C.9 
below,  §  74.710.) 

4.  General  program  income.  A  section 
will  be  added  providing  that,  of  the 
three  alternatives  in  Part  74  regarding 
the  use  of  general  program  income 
earned  fi'om  grant-supported  activities, 
the  “additional  costs  alternative”  will 
not  be  used  if  the  income  is  earned  by  a 
for-profit  recipient. 

Under  this  alternative,  the  income  is 
used  for  any  costs  that  further  the 
objectives  of  the  Federal  statute  under 


which  the  grant  was  made,  and  the  term 
“objectives"  has  been  interpreted 
broadly.  That  kind  of  general  support  is 
not  normally  appropriate  for  for-profit 
organizations.  (Amendment  C.9  below, 

§  74.715.) 

5.  Royalties  on  patents  and 
inventions.  A  section  will  be  added  on 
the  disposition  of  royalties  (or 
equivalent  income)  on  inventions  or 
patents  arising  out  of  the  activities 
assisted  by  a  grant  or  subgrant  to  a  for- 
profit  organization  other  than  a  small 
business  firm.  The  section  will  provide 
that  determinations  or  agreements  on 
disposition  of  these  royalties  will  be 
made  or  entered  into  on  a  case-by-case 
basis  only. 

Currently,  with  some  grantee 
organizations,  HHS  enters  into  blanket 
agreements  covering  inventions,  patents, 
and  associated  royalties  arising  out  of 
any  of  HHS’s  research  project  grants  to 
the  organization.  The  agreements 
provide  for  the  retention  of  royalties  by 
the  organization,  subject  to  certain 
conditions  and  requirements. 

It  is  likely  that  HHS  will  be 
amending  its  patent  regulations  to 
implement  35  U.S.C.  Chapter  18,  “Patent 
Rights  in  Inventions  Made  With  Federal 
Assistance,”  added  by  Pub.  L.  96-517.  At 
that  time,  we  will  review  the  entire 
question  of  inventions  developed  by  for- 
profit  grantees  other  than  small  business 
firms  and  income  earned  on  those 
inventions.  In  the  meantime,  we  think  it 
prudent  to  deal  with  patent  and 
invention  royalties  earned  by  these 
grantees  on  a  case-by-case  basis  only. 
(The  section  will  not  apply  to  inventions 
made  by  grantees  or  subgrantees  that 
are  small  business  firms.  Rights  to  those 
inventions  are  governed  by  35  U.S.C. 
200-211.)  (Amendment  C.9  below, 

§  74.720.) 

6.  Prohibition  against  institutional 
cost-sharing  agreements.  A  section  will 
be  added  providing  that,  under  research 
grants  to  for-profit  organizations,  HHS 
will  implement  statutory  requirements 
for  cost  sharing  through  project-by- 
project  cost-sharing  agreements  only;  it 
will  not  enter  into  “institutional  cost¬ 
sharing  agreements.” 

Under  project-by-project  cost-sharing 
agreements,  for  each  research  project 
supported  by  a  grant,  HHS  negotiates  a 
percentage  of  cost  sharing  for  that 
particular  project. 

Under  an  institutional  cost-sharing 
agreement,  a  percentage  is  negotiated 
for  all  or  some  of  HHS’s  research  project 
grants  to  the  grantee  in  the  aggregate. 
The  actual  amount  of  cost  sharing  may 
vary  among  individual  projects  at  the 
discretion  of  the  grantee. 

Because  the  number  of  grants  to  any 
one  for-profit  organization  will  likely  be 


few,  an  institutional  cost-sharing 
agreement  with  a  for-profit  organization 
makes  little  sense  and  has  no 
advantage.  (Amendment  C.9  below, 

§  74.725.) 

Other  Proposed  Amendments 

In  addition  to  the  amendments 
discussed  above  and  associated 
technical  conforming  amendments,  we 
proposed  a  few  additional  amendments 
to  Part  74,  as  follows: 

1.  We  propose  to  add  a  simple 
definition  of  “for-profit  organization.” 
(Amendment  C.2  below.) 

2.  Section  74.130  of  Part  74  provides 
that  equipment  or  supplies  acquired  by  a 
contractor  under  a  grant  or  subgrant  is 
subject  to  the  Part  74  rules  on  grant 
property  only  if,  by  the  terms  of  the 
contract,  the  property  is  to  be  owned  by 
the  grantee  or  subgrantee.  However, 
under  one  of  the  proposed  provisions 
(No.  3  in  the  above  discussion  of 
provisions),  if  title  is  not  to  vest  in  the 
contractor  or  another  third  party, 
situations  will  arise  in  which  property 
will  be  owned  not  by  the  grantee  or 
subgrantee — but  by  the  Federal 
Government — and  yet  be  subject  to 
some  property  rules  in  Part  74. 

We  are  proposing  to  change  the 
wording  of  §  74.130  to  eliminate  the 
conflict  with  the  new  provision. 
(Amendment  C.7  below.) 

3.  As  explained  above  (No.  1  in  the 
above  discussion  of  provisions),  we  are 
proposing  a  new  section  specifying  the 
cost  principles  for  determining  the 
allowable  costs  of  for-profit 
organizations.  The  section  will  apply  to 
for-profit  cost-type  contractors  as  well 
as  to  for-profit  grantees  and 
subgrantees.  As  a  result,  a  paragraph 
now  in  Part  74  on  cost  principles  for 
these  contractors  will  no  longer  be 
needed  and  is  being  proposed  for 
deletion.  (Amendment  C.8  below.) 

Other  Information 

The  Department  has  determined  that 
this  is  not  a  major  rule  as  defined  in 
Executive  Order  12291.  Pursuant  to  the 
provisions  of  5  U.S.C.  Section  605(b),  I 
hereby  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entitles. 

Approved:  November  10, 1981. 

Richard  S.  Schweiker, 

Secretary  of  Health  and  Human  Services. 

Accordingly,  the  Department  of 
Health  and  Human  Services  proposes  to 
amend  Titles  42  and  45  of  the  Code  of 
Federal  Regulations  as  follows: 

A.  42  CFR  Part  52d  is  amended  as 
follows: 
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PART  52— NATIONAL  CANCER 
INSTITUTE  CLINICAL  CANCER 
EDUCATION  PROGRAM 

1.  Section  52d.2  is  amended  to  remove 
and  reserve  paragraph  [c],  the  definition 
of  “nonprofit.” 

§52d.2  [Amended] 

A:  4r  4r  it 

(c)  [Reserved] 

2.  Section  52d.3  is  amended  to  revise 
introductory  paragraph  and  paragraph 

(a)  to  read  as  follows; 

§52d.3  Eligibility. 

To  be  eligible  for  a  grant  under  this 
part,  an  applicant  must  be: 

(a)  A  public  or  private  school  of 
medicine,  osteopathy,  dentistry,  or 
public  health,  affiliated  teaching 
hospital,  or  specialized  cancer  institute; 
and 

•k  *  *  *  * 

3.  Section  52d.4  is  amended  to  remove 
and  reserve  paragraph  (b). 

Authority:  Sec.  215,  58  Stat.  690,  as 
amended  63  Stat.  835  (42  U.S.C.  216);  sec. 
404(a](4},  92  Stat.  3426  (42  U.S.C.  285). 

§  52d.4  [Amended] 

***** 

(b)  [Reserved] 

***** 

B.  42  CFR  Part  86  is  amended  as 
follows: 

PART  86— GRANTS  FOR  EDUCATION 
PROGRAMS  IN  OCCUPATIONAL 
SAFETY  AND  HEALTH 

1.  Section  86.2  is  amended  to  remove 
and  reserve  paragraph  (b),  the  definition 
of  "nonprofit  agency  or  institution.” 

§  86.2  [Amended] 

***** 

[b]  [Reserved] 

***** 

2.  Section  86.11  is  amended  to  revise 
paragraph  [h]  to  read  as  follows: 

§86.11  Eligibility. 

(a)  Eligible  applicants.  Any  public  or 
private  educational  or  training  agency  or 
institution  located  in  a  state  is  eligible  to 
apply  for  a  grant  under  this  subpart. 
***** 

3.  Section  86.31  is  amended  to  revise 
introductory  paragraph  and  paragraph 
(a)  to  read  as  follows: 

§  86.31  Eligibility;  minimum  requirements. 

*  In  order  to  be  eligible  for  an  award 
under  this  subpart  an  applicant  must: 

[a]  Have  been  accepted  by  a  public  or 
private  institution  for  the  purpose  of  the 


activity  for  which  the  traineeship  is 
sought. 

***** 

Authority:  84  Stat.  1600,  29  U.S.C.  657(g);  84 
Stat.  1612, 29  U.S.C.  670(a). 

C.  45  CFR  Part  74  is  amended  as 
follows:  . 

1.  The  Table  of  Contents  is  amended 
to  revise  the  entries  for  Subpart  Q  and 
to  add  entries  for  Subparts  U  through 
AA  as  follows: 

PART  74— ADMINISTRATION  OF 
GRANTS 

***** 

Subpart  Q— Cost  Principles 
***** 

Sea 

74.175  For-profit  organizations  other  than 
for-profit  hospitals. 

74.176  Subgrants  and  cost-type  contracts. 

74.177  Costs  allowable  with  approval. 
***** 

Subparts  U-Z  [Reserved] 

Subpart  AA— Special  Provisions  for  Grants 
and  Subgrants  to  For-Profit  Organizations 

74.701  Scope  of  subpart. 

74.705  Prohibition  against  profit. 

74.710  Real  property,  equipment,  and 
supplies. 

74.715  General  program  income. 

74.720  Royalties  or  equivalent  income 
earned  from  patents  or  inventions. 

74.725  Cost  sharing  under  research  grants. 
***** 

Authority:  5  U.S.C.  301. 

2.  Section  74.3  is  amended  to  add  the 
following  definition  after  the  definition 
of  “Federally  recognized  Indian  tribal 
government”: 

§  74.3  Definitions. 

***** 

“For-profit”  organization  or  institution 
means  a  corporation  or  other  legal  entity 
which  is  organized  or  operated  for  the 
profit  or  benefit  of  its  shareholders  or 
other  owners. 

***** 

3.  Section  74.4  is  amended  to  remove 
the  words  “for-profit  organization”  from 
paragraphs  (a)  and  [b]  and  to  add  a  new 
paragraph  (d).  As  revised,  §  74.4  reads 
as  follows: 

§  74.4  Applicability  of  this  part 

[a]  General.  Except  where 
inconsistent  with  Federal  statutes, 
regulations,  or  other  terms  of  a  grant, 
this  part  applies  to  all  HHS  grants. 
However,  unless  expressly  made 
applicable  by  the  granting  agency,  this 
part  shall  not  apply  when  the  grantee  is 
a  Federal  agency,  foreign  government  or 
organization,  international  organization 
such  as  the  United  Nations,  or 
individual. 


(b)  Subgrants.  For  each  substantive 
provision  in  this  part,  either  the 
language  of  the  provision  itself  or  other 
text  in  the  same  subpart  will  indicate 
whether  the  provision  affects  only 
grants,  only  subgrants,  or  both.  Use  of 
the  term  “recipient”  (as  defined  in 

§  74.3]  in  a  provision  shall  be  taken  as 
referring  equally  to  grantees  and 
subgrantees.  Similarly,  use  of  the  term 
“awarding  party”  (as  defined  in  §  74.3) 
shall  be  taken  as  referring  equally  to 
granting  agencies  and  to  grantees 
awarding  subgrants.  However,  imless 
expressly  made  applicable  by  the 
granting  agency,  this  part  need  not  be 
applied  by  the  grantee  to  a  subgrant  if 
the  subgrantee  is  a  Federal  agency, 
foreign  government  or  organization, 
international  organization  such  as  the 
United  Nations,  or  individual. 

(c)  Public  institutions  of  higher 
education  and  hospitals.  Grants  and 
subgrants  to  institutions  of  higher 
education  and  hospitals  operated  by  a 
government  shall  be  subject  only  to 
provisions  of  this  subpart  that  apply  to 
nongovernmental  organizations. 

(d)  For-profit  organizations.  The 
attention  of  for-profit  organizations  is 
directed  to  Subpart  AA  of  this  part.  The 
special  provisions  in  that  subpart  for 
grants  and  subgrants  to  those 
organizations  contain  exceptions  to 
other  portions  of  this  part. 

4.  Section  74.22  is  amended  to  add  to 
paragraph  (b)  a  cross  reference  to  new 
§  74.710(e),  as  follows: 

§  74.22  Starting  date  of  retention  period. 
***** 

(b)  Equipment  records.  The  retention 
period  for  the  equipment  records 
required  by  §  74.140(a)  starts  fi'om  the 
date  of  the  equipment’s  disposition 
(§§  74.139  or  74.710(e))  or  replacement 
(§  74.138)  or  transfer  at  the  discretion  of 
the  awarding  party  (§  74.136). 
***** 

§74.101  [Amended] 

5.  Section  74.101  is  amended  by 
revising  the  reference  to  §  74.176  in  the 
first  sentence  to  §  74.177. 

§74.105  [Amended] 

6.  Section  74.105  is  amended  by 
revising  the  reference  to  §  74.176  in 
paragraph  (c)  to  §  74.177. 

7.  Section  74.130  is  amended  to  revise 
paragraph  (d)  to  read  as  follows: 

§  74.130  Scope  and  applicability  of  this 
subpart 

***** 

(d)  Equipment  or  supplies  acquired  by 
a  contractor  under  its  contract  are  not 
subject  to  this  subpart  if,  by  the  terms  of 
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the  contract,  title  to  the  property  vests  in 
the  contractor  or  another  third  party. 

*  «  *  *  * 

8.  Subpart  Q  is  amended  by  adding  a 
new  §  74.175.  by  redesignating  current 
§§  74.175  and  74.176  as  §§  74.176  and 
74.177  respectively,  and  by  deleting  the 
second  paragraph  in  the  section 
redesignated  as  §  74.176.  As  amended, 

§§  74.175  and  74.176  read  as  follows: 

§  74.175  For-profit  organizations  other 
than  for-profit  hospitals. 

(a)  The  principles  to  be  used  in 
determining  the  allowable  costs  of 
activities  conducted  by  for-profit 
organizations  (other  than  for-profit 
hospitals)  are  contained  in  the  Federal 
Procurement  regulations  at  41  CFR 
Subpart  1-15.2.  Exception:  Independent 
research  and  development  costs 
(including  the  indirect  costs  allocable  to 
them]  are  unallowable.  Independent 
research  and  development  are  defined 
in  the  Federal  Propurement  Regulations 
at  41  CFR  1-15.205-35. 

(b)  For  hositals,  see  §  74.173. 

§  74.176  Subgrants  and  cost-type 
contracts. 

The  cost  principles  applicable  to  a 
subgrantee  or  cost-type  contractor  under 
an  HHS  grant  will  not  necessarily  be  the 
same  as  those  applicable  to  the  grantee. 
For  example,  where  a  State  government 
awards  a  subgrant  or  cost-type  contract 
to  an  institution  of  higher  education, 
OMB  Circular  A-21  would  apply  to  the 
costs  incurred  by  the  institution  of 
higher  education,  even  though  OMB 
Circular  A-87  would  apply  to  the  costs 
incurred  by  the  State. 

§  74. 1 77  Costs  allowable  with  approval. 
***** 

9.  Suparts  U  through  Z  are  reserved 
and  a  new  Subpart  AA  is  added  as 
follows; 

Subparts  U-Z  [Reserved] 

Subpart  AA— Special  Provisions  for 
Grants  and  Subgrants  to  For-Profit 
Organizations 

§  74.701  Scope  of  subpart. 

(a)  This  subpart  contains  provisions 
that  apply  to  grants  and  subgrants  to 
for-profit  organizations.  These 
provisions  are  in  addition  to  other 
portions  of  this  part  that  apply  to  all 
recipients,  or  they  make  exceptions  for 
awards  to  for-profit  organizations  from 
other  provisions  of  this  part. 

(b)  This  subpart  also  draws  attention 
to,  or  discusses,  provisions  elsewhere  in 
this  part  that  need  special  emphasis  or 
clarification  with  respect  to  awards  to 
for-profit  organizations. 


§  74.705  Prohibition  against  profit 

Attention  is  directed  to  §  74.170  which 
provides,  in  effect,  that  no  grant  funds 
may  be  paid  as  profit  to  any  recipient  of 
a  grant  or  subgrant,  even  if  the  recipient 
is  a  for-profit  organization.  Profit  is  any 
amount  in  excess  of  allowable  direct 
and  indirect  costs  of  the  recipient. 

§  74.710  Real  property,  equipment,  and 
supplies. 

(a)  Applicability.  (1)  This  section 
applies  to  real  property,  equipment,  and 
supplies  which,  in  accordance  with 

§  74.130,  would  be  suject  to  Subpart  O  of 
this  part  but  is  acquired  ui\der  a  grant  or 
subgrant  to  a  for-profit  organization. 

(2)  A  grantee  that  is  not  a  for-profit 
organization  may  take  title  to  property 
acquired  imder  a  subgrant  to  a  for-profit 
organization.  If  so,  the  property  will  be 
considered  as  acquired  by  the  grantee 
under  its  grant,  and  this  section  will  not 
apply  to  the  property. 

(b)  Exemptions  from  Subpart  O. 
Property  subject  to  this  section  is 
exempt  from  Subpart  O  of  this  part 
except  for  the  definitions  in  §  74.132  and 
except,  with  respect  to  equipment,  for 
the  equipment  management 
requirements  in  §  74.140. 

(c)  Title.  The  recipient  shall  vest  title 
to  the  real  property,  equipment,  and 
supplies  in  the  Federal  Government. 

(d)  Inventory  results.  The  recipient 
shall  inform  the  granting  agency  of  the 
results  of  each  physical  inventory  taken 
of  the  equipment.  (Inventory 
requirements  are  in  §  74.140  of  this  part.) 

(e)  Disposition.  The  recipient  shall 
request  and  follow  the  instructions  of 
the  granting  agency  regarding 
disposition  of  the  property  as  follows: 

(1)  For  real  property  and  equipment, 
whenever  an  item  is  no  longer  needed 
for  the  grant-supported  activities. 

(2)  For  supplies,  annually  during  the 
performance  of  its  grant  or  subgrant 
with  respect  to  any  supplies  that  during 
the  preceding  year  ceased  to  be  needed 
for  the  grant-supported  activities. 

(3)  For  all  property,  at  the  end  of  the 
recipient's  grant  or  subgrant,  with 
respect  to  any  of  the  property  which  it 
still  holds. 

(f)  Other  instructions.  The  recipient 
shall  follow  any  other  instructions 
issued  by  the  granting  agency  regarding 
use,  management,  or  disposition  of  the 
property. 

§  74.715  General  program  Income. 

The  additional  costs  alternative 
described  in  §  74.42(e)  of  this  part  may 
not  be  applied  to  general  program 
income  earned  by  a  recipient  that  is  a 
for-profit  organization. 


§  74.720  Royalties  or  equivalent  income 
earned  from  patents  or  inventions. 

(a)  As  explained  in  §  74.45  of  this  part, 
disposition  of  royalties  or  equivalent 
income  earned  on  patents  or  inventions 
arising  out  of  activities  assisted  by  a 
grant  or  subgrant  is  governed  by 
determinations  made  or  agreements 
entered  into  under  HHS’s  patent 
regulations  [45  CFR  Parts  6  and  8). 
However,  in  the  case  of  patents  or 
inventions  arising  out  of  activities 
assisted  by  a  grant  or  subgrant  to  a  for- 
profit  organization,  those  determinations 
or  agreements  will  be  made  or  entered 
into  on  a  case-by-case  basis  only,  and 
hence  §  §  8.1  (b)  and  (c)  will  not  apply  to 
these  awards. 

(b)  This  section  does  not  apply  to 
small  business  firms,  as  defined  in 
section  201(h)  of  Chapter  18  of  Title  35, 
United  States  Code.  For  inventions 
made  with  Federal  assistance  by  those 
firms,  determinations  of  ownership  and 
disposition  of  rights  are  made  in 
accordance  with  that  Chapter  18. 

§  74.725  Cost  sharing  under  research 
grants. 

Under  research  grants  to  for-profit 
organizations,  HHS  does  not  enter  into 
institutional  cost-sharing  agreements 
that  cover  all  or  a  number  of  its  research 
project  grants  to  the  grantee  in  the 
aggregate.  In  research  grants  to  these 
organizations,  HHS  implements 
statutory  requirements  for  cost  sharing 
through  separate  cost-sharing 
agreements  negotiated  for  each  research 
project. 

PART  1336— NATIVE  AMERICAN 
PROGRAMS 

D.  In  45  CFR  Part  1336,  §  1336.30  is 
amended  to  delete  the  word  “nonprofit” 
in  the  two  places  that  it  occurs. 

Authority:  88  Stat.  2324  (42  U.S.C.  29913). 

|FR  Doc.  81-34719  Filed  12-2-81: 8:45  am] 

BILUNG  CODE  4150-04-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[BC  Docket  No.  81-774;  RM-3947] 

FM  Broadcast  Stations  in  Key  West, 
Fiorida;  Proposed  Changes  in  Table  of 
Assignments 

agency:  Federal  Communications 
Commission.  ' 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  the 
assignment  of  Class  C  FM  Channel  254 
to  Key  West,  Florida,  in  response  to  a 
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petition  filed  by  B.F.J.  Timm.  The 
proposed  assignment  could  provide  a 
fourth  FM  broadcast  service  to  Key 
West. 

DATES:  Comments  must  be  filed  on  or 
before  January  4, 1982,  and  reply 
comments  on  or  before  January  19, 1982. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Proposed  Rulemaking 

Adopted:  November  6, 1981. 

Released:  November  24, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division. 

In  the  Matter  of  amendment  of 
§  73.202(b],  Table  of  Assignments,  FM 
Broadcast  Stations.  (Key  West,  Florida], 
BC  Docket  No.  81-774  RM-3947. 

1.  The  Commission  herein  considers  a 
petition  for  rule  making,*  filed  by  B.F.J. 
Timm  (“petitioner”),  proposing  the 
assignment  of  Class  C  FM  Channel  254 
to  Key  West,  Florida,  as  that 
community’s  fourth  FM  assignment. 
Petitioner  stated  his  intent  to  apply  for 
the  channel,  if  assigned.  No  oppositions 
to  the  proposal  were  received. 

2.  Key  West  (population  24,292),  ^  in 
the  Key  West  Division  (population 
31,637),  is  located  approximately  208 
kilometers  (130  miles]  southwest  of 
Miami,  Florida.  It  is  served  locally  by 
daytime-only  AM  Station  WKWF, 
fulltime  AM  Station  WKIZ,  and  three 
FM  stations:  WHS  (Channel  296A], 
WFYN  (Channel  223)  and  WVFK 
(Channel  258). 

3.  According  to  petitioner,  year-round 
tourism,  trade  and  the  fishing  industry 
are  the  primary  sources  of  Key  West’s 
economy.  Key  West  is  also  the  location 
of  an  anti-submarine  and  training  Naval 
base  and  Navy  hospital,  which  tends  to 
boost  the  economy.  Petitioner  claims 
that  approximately  48,000  people  would 
be  served  by  the  proposed  Channel  254 
assignment  (Key  West  Division  31,637, 
Lower  Keys  Division  6,353,  and  Middle 
Keys  Division  10,221).  It  is  the  belief  of 
the  petitioner  that  the  above  factors 
contribute  to  an  active  community  with 
a  strong  need  for  expanded 
communications  facilities. 

4.  The  study  submitted  by  the 
petitioner  shows  that  no  commumity 
with  a  population  greater  than  1,000  will 
be  precluded  by  the  proposed 
assignment  of  Channel  254  to  Key  West. 


‘  Public  Notice  of  the  petition  was  given  on  July 
28. 1981,  Report  No.  1300. 

’  Population  figures  are  taken  from  the  1980  U.S. 
Census. 


5.  This  proposal  exceeds  the 
Commission’s  population  guidelines  for 
a  fourth  FM  assignment.  However,  since 
we  are  more  concerned  with  the 
efficiency  of  allocations,  than  with  the 
total  number  of  allocations  to  a 
community,  we  have  analyzed  the 
preclusive  impact  of  the  proposal.  See 
Waycross,  Georgia,  47  RR  2d  319  (1980). 
Here  preclusion  appears  to  present  no 
obstacle  to  the  proposed  assignment 
since  no  community  appears  to  be 
adversely  affected. 

6.  In  view  of  the  foregoing,  the 
Commission  proposes  to  amend  the  FM 
Table  of  Assignments,  §  73.202(b)  of  the 
rules,  as  follows  for  the  listed 
community: 


City 

Channel  No. 

Present 

Proposed 

223,258, 

223,254, 

258, 

296A 

7.  The  Commission’s  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

8.  Interested  parties  may  file 
comments  on  or  before  January  4, 1982, 
and  reply  comments  on  or  before 
January  19, 1982. 

9.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  Rules. 
See  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504  and  73.606(b)  of  the 
Commission’s  Rules,  46  FR 11M9, 
published  February  9, 1981. 

10.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written]  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 


(Secs.  4, 303, 48  stat.,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division. 
Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.281(b)(6)  of 
the  Commission’s  rules,  it  is  proposed  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b]  of  the  Commission’s  rules 
and  regulations,  as  set  forth  in  the 
Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s]  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  conunents  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission’s  rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  wrill  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  Decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  conununities  involved. 

4.  Conunents  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §  §  1.415  and  1.420 
of  the  Commission’s  rules  and 
regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
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Appendix  is  ciUrtc  ^-ed.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  of  such  parties  must  be 

made  in  writteii  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission’s  rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  rules  and  regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW.,  Washington,  D.C. 

pH  Doc.  81-34684  Filed  12-2-81:  8:45  am} 

BILLING  CODE  6712-01-M 

47  CFR  Part  73 

[BC  Docket  No.  81-812;  RM-3941J 

FM  Broadcast  Station  in  Lamoni,  Iowa; 
Proposed  Changes  in  Table  of 
Assignments 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
assign  FM  Channel  249A  to  Lamoni, 
Iowa,  in  response  to  a  petition  filed  by 
Lamoni  Broadcasting  Co.  The 
assignment  could  provide  Lamoni  with  a 
first  local  aural  broadcast  service. 

DATES:  Comments  may  be  filed  on  or 
before  January  4, 1982,  and  reply 
comments  on  or  before  January  19, 1982. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Nancy  V.  Joyner,  Broadcast  Bureau, 

(202)  632-7792. 

SUPPLEMENTARY  INFORMATON: 

Adopted;  November  12, 1981. 

Released:  November  18, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division. 

In  the  Matter  of  amendment 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Lamoni,  Iowa)  BC 
Docket  No.  81-812  RM-3941. 

1.  Lamoni  Broadcasting  Co. 
(“petitioner”)  has  filed  a  petition  for  rule 


making  '  seeking  assignment  of  FM 
Channel  249A  to  Lamoni,  Iowa,  as  that 
community's  first  assignment.  The 
assignment  can  be  made  in  compliance 
with  the  Commission’s  rules,  and 
petitioner  states  that  it  will  apply  for  the 
channel,  if  assigned.  No  oppositions  to 
the  proposal  were  received. 

2.  Lamoni  (population  2,705),®  in 
Decatur  County  (population  9,794),  is 
located  approximately  112  kilometers 
(70  miles)  south  of  Des  Moines,  Iowa.  It 
presently  has  no  local  aural  service. 

3.  Petitioner  states  that  Lamoni,  the 
largest  city  in  Decatur  County,  is 
growing  and  has  an  excellent  potential 
for  development,  due  largely  to  its 
accessible  location  adjacent  to  an 
interstate  and  U.S.  Highway.  A  further 
indicator  of  its  growth  potential  is 
attributed  to  its  equi-distant  location 
between  Des  Moines  and  Kansas  City. 
The  proposed  station  would  fill  an 
important  community  need  for  coverage 
of  general  events  and  especially  sports 
activities,  for  which  there  is 
considerable  interest  in  the  Lamoni 
area,  according  to  petitioner. 

4.  In  view  of  the  fact  that  the  proposed 
FM  assignment  could  provide  a  first 
local  aural  broadcast  service  to  Lamoni, 
the  Commission  proposes  to  amend  the 
FM  Table  of  Assignments,  §  73.202(b)  of 
the  Commission's  rules,  as  follows: 


Channel  No. 

Present 

Proposed 

249A 

1 

5.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assimed. 

6.  Interested  parties  may  file 
comments  on  or  before  January  4, 1982 
and  reply  comments  on  or  before 
January  19, 1982. 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980,  do 
not  apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  Rules. 
See.  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504  and  73.606(b)  of  the 
Commission’s  rules,  46  FR  11549, 
published  February  9, 1981. 

'  Public  Notice  of  the  petition  was  given  on  July 
28. 1981,  Report  No.  1300. 

-Population  figures  are  extracted  from  the  1980 
i:.S.  Census. 


8.  For  further  information  concerning 
this  proceeding,  contact  Nancy  V. 

Joyner,  Broadcast  Bureau,  (202)  632- 
7792.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

(Secs.  4.  303,  48  stat.,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division, 
Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1).  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.281(b)(6)  of 
the  Commission’s  Rules,  IT  IS 
PROPOSED  TO  AMEND  the  FM  Table 
of  Assignments,  Section  73.202(b)  of  the 
Commission's  rules  and  regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission’s  rides.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
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proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
nied  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Conunission’s  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s]  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission's  rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  Section  1.420  of 
the  Commission’s  Rules  and 
Regulations,  an  original  and  four  copies 
of  all  comments,  reply  comments, 
pleadings,  briefs,  or  other  documents 
shall  be  furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission’s  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW.,  Washington,  D.C. 

|FR  Doc.  81-34708  Filed  12-2-81;  8:45  am) 

BILUNG  CODE  6712-01-M 


47  CFR  PART  73 

[BC  Docket  No.  81-778;  RM-3948] 

FM  Broadcast  Station  in  Great  Bend, 
Kansas;  Proposed  Changes  in  Table  of 
Assignments 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  action  proposes  the 
assignment  of  Class  C  Channel  300  to 
Great  Bend,  Kansas,  in  response  to  a 
petition  filed  by  John  E.  Bozeman.  The 
proposed  assignment  could  provide  a 
second  commercial  FM  service  to  Great 
Bend. 


DATES:  Comments  must  be  filed  on  or 
before  January  4, 1982,  and  reply 
comments  on  or  before  January  19, 1982. 
ADDRESS:  Federal  Commimications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  November  6, 1981. 

Released:  November  20, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division. 

In  the  matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Great  Bend, 

Kansas)  BC  Docket  No.  81-778  RM-3946. 

1.  The  Commission  herein  considers  a 
petition  for  rule  making  *  filed  by  John  E. 
Bozeman  (“petitioner”),  proposing  the  - 
assignment  of  Class  C  Channel  300  to 
Great  Bend,  Kansas.  The  proposal  could 
provide  Great  Bend  with  its  second 
commercial  FM  assignment.  Petitioner 
stated  his  intent  to  apply  for  the 
channel,  if  assigned.  No  oppositions  to 
the  proposal  were  received. 

2.  Great  Bend  (population  16,606),^ 
seat  of  Barton  County  (population 
31,343),  is  located  approximately  144 
kilometers  (90  miles)  northwest  of 
Wichita,  Kansas.  It  is  served  locally  by 
fulltime  AM  Station  KVGB,  FM  Station 
KVGB  (Channel  282),  and 
noncommercial  FM  Station  KBJC 
(Channel  220A). 

3.  Petitioner  states  that  the  proposed 
assignment  would  provide  Great  Bend 
with  a  second  commercial  broadcast 
service  under  separate  ownership. 
Petitioner’s  preclusion  study  indicates 
that  nine  communities  ^  with  a 
population  greater  than  1,000  people, 
having  no  FM  service,  would  be  affected 
by  the  assignment.  An  alternative 
channel  is  available  to  each  of  the 
conununities  in  the  precluded  area. 

4.  Comments  are  invited  on  the 
proposal  to  amend  the  FM  Table  of 
Assignments,  §  73.202(b)  of  the  Rules, 
with  regard  to  the  city  of  Great  Bend, 
Kansas,  as  follows: 


City 

I  Channel  No. 

Present 

Proposed 

282 

282,300 

5.  The  Commission’s  authority  to 
institute  rule  making  proceedings. 


'  Public  Notice  of  the  petition  was  given  on  July 
28, 1981,  Report  No.  1300. 

’  Population  figures  are  taken  from  the  1980  U.S. 
Census. 

*  Oklahoma:  Buffalo  (1,381).  Kansas;  Greensburg 
(1.885);  Kinsley  (2,074):  St.  John  (1,346);  Ness  City 
(1,769);  Dighton  (1,390);  La  Crosse  (1,618);  Syracuse 
(1,654);  and  Leoti  (1,869). 


showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Apjiendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

6.  Interested  parties  may  file 
comments  on*or  before  January  4, 1982, 
and  reply  comments  on  or  before 
January  19, 1982. 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rde  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission’s  rules.  46  FR 11549, 
published  February  9, 1981. 

8.  For  further  information  concerning 
this  proceeding,  contact  Montrose 
Tyree,  Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  fitim  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

(Secs.  4, 303, 48  Stat.,  as  amended.  1066, 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Martin  Blumenthal, 

Acting  Chief.  Policy  and  Rules  Division. 
Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
Sections  4(i),  5(d)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.281(b)(6)  of 
the  Commission’s  Rules,  it  is  proposed 
to  amend  the  FM  Table  pf  Assignments, 
§  73.202(b)  of  the  Commission’s  rules 
and  regulations,  as  set  forth  in  the 
Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
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or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the  “ 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  {See 
Section  1.420(d)  of  the  Commission's 
Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission’s  rules  and 
regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
conunents.  Reply  comments  shall  be 
served  on  the  personfs)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission’s  rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  rules  and  regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission 

6.  Public  In.spection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission  s  Public  Reference 


Room  at  its  headquarters,  1919  M  Street, 
NW.,  Washington,  D.C. 

|FR  Ooc.  ei-34705  Filed  12-2-81:  IMS  am) 

BILLING  CODE  6712-01-M 

47  CFR  Part  73 

[BC  Docket  No.  81-780;  RM-3922] 

TV  Broadcast  Station  in  Lawrence, 
Kansas;  Proposed  Changes  in  Table  of 
Assignments 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  action  proposes  to 
assign  UHF  television  Channel  38  to 
Lawrence,  Kansas,  in  response  to  a 
petition  filed  by  Telegraphies,  Inc.  The 
assignment  could  provide  Lawrence 
with  its  first  local  television  service. 
DATES:  Comments  must  be  filed  on  or 
before  January  4, 1982,  and  reply 
comments  must  be  filed  on  or  before 
January  19, 1982. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner,  Broadcast  Bureau, 

(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  November  8, 1981. 

Released:  November  20, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division: 

In  the  matter  of  amendment  of 
§  73.606(b),  Table  of  Assignments, 
Television  Broadcast  Stations. 
(Lawrence,  Kansas)  BC  Docket  No.  81- 
780  RM-3922. 

1.  A  petition  for  rule  making  *  was 
filed  by  Telegraphies,  Inc.  (“petitioner”) 
proposing  the  assignment  of  UHF 
television  Channel  38  to  Lawrence, 
Kansas,  as  that  community’s  first  local 
commercial  television  broadcast  service. 
The  assignment  could  be  made  in 
compliance  with  the  minimum  distance 
separation  requirements  of  §  73.610  of 
the  Commission’s  rules.  Supporting 
comments  were  filed  by  the  petitioner  in 
which  it  reaffirmed  its  intent  to  apply  for 
the  channel,  if  assigned.  Appended  to 
those  comments  were  letters  from 
citizens  of  the  community  advocating 
support  of  the  proposal.  No  oppositions 
to  the  proposal  were  received. 

2.  Lawrence  (population  52,738),*  the 
seat  of  Douglas  County  (population 
67,640),  is  located  in  the  northeastern 
part  of  Kansas,  approximately  60 
kilometers  (37  miles)  southwest  of 

'  Public  Notice  of  the  petition  was  given  on  July  B. 
1981,  Report  No.  1296. 

’  Population  figures  are  extracted  from  the  1900 
ll.S.  Census. 


Kansas  City.  It  presently  has  no  local 
television  channel  assignment.* 

3.  Petitioner  advises  that  Lawrence 
has  its  own  government  unit,  municipal 
services,  health  care  services,  a  library, 
schools,  banks,  savings  and  loan 
associations,  and  recreational  facilities. 
Additionally,  it  is  the  location  of  the 
University  of  Kansas,  as  well  as  Haskell 
Indian  Junior  College,  one  of  the  largest 
Indian  schools  in  the  United  States, 
according  to  petitioner.  It  further  asserts 
that  a  substantial  portion  of  its  economy 
is  derived  from  agriculture,  although 
several  major  industries  in  Lawrence 
also  contribute  to  its  economic  base.  It 
adds  that  the  community  is  well  served 
by  a  multiplicity  of  transportation 
services,  and  indicates  the  availability 
of  several  local  newspapers  to  its 
residents.  Petitioner  has  submitted 
suitable  data  to  demonstrate  a  need  for 
the  proposed  television  assignment  to 
Lawrence. 

4.  In  view  of  the  foregoing,  and  the 
fact  that  the  proposed  television  channel 
assignment  could  provide  a  first  local 
commercial  television  broadcast  service 
to  Lawrence,  the  Commission  believes  it 
appropriate  to  propose  amending  the 
Television  Table  of  Assignments, 

§  73.606(b)  of  the  Rules,  as  follows: 


I  Channel  No. 

City 

Pres¬ 

ent 

Pro¬ 

posed 

38 

5.  The  Commission’s  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

6.  Interested  parties  may  file 
comments  or  or  before  January  4, 1982 
and  reply  comments  on  or  before 
January  19, 1982. 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  TV  Table  of  Assignments. 

§  73.606(b)  of  the  Commission’s  rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  do 
not  apply  to  rule  making  to  amend 
§  §  73.202(b),  73.504  and  73.606(b)  of  the 

^Petitioner  observes  that  Channel  *11,  formerly 
assigned  to  Lawrence,  was  reassigned  to  Topeka  in 
1962,  where  it  is  in  use  today  by  the  Washburn 
University  of  Topeka.  [Such  reassignment  was 
made  in  order  to  facilitate  development  of  a  state¬ 
wide  educational  network  (Docket  No.  13860).) 
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Commission’s  Rules,  46  FR 11549, 
published  February  9, 1981. 

8.  For  further  information  concerning 
this  proceeding,  contact  Nancy  V. 

Joyner,  Broadcast  Bureau,  (202)  632- 
7792.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

(Secs.  4,  303,  48  Stat.,  as  amended.  1066. 1082: 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division 
Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
section  4(i),  5(d)(l],  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.281(b)(6)  of 
the  Commission’s  Rules,  it  is  proposed 
to  amended  the  TV  Table  of 
Assignments,  §  73.606(b)  of  the 
Commission's  rules  and  regulations,  as 
set  forth  in  the  Notice  ^}f  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showing  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(8)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
hie  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  m  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  rides.) 

(b)  With  rf*>iDect  to  petitions  for  rule 
making  wh'  ..onflict  with  the 
proposallsi  f^is  Notice,  they  will  be 


considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
nied  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  rules  and 
regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
sen’^ed  on  the  person(s]  who  filed  . 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a),  (b)  and  (c)  of  the 
Commission's  rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission's  rules  and  regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street. 
NW.,  Washington,  D.C 

|KK  Ooc.  81-34706  Filed  12-2-61:  a'45  amj 
BILUNG  CODE  6712-01-M 

47  CFR  Part  73 

[BC  Docket  No.  81-783:  RM-3939] 

FM  Broadcast  Station  in  McPherson, 
Kansas;  Proposed  Changes  in  Table  of 
Assignments 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
assign  FM  Channel  240A  to  McPherson. 
Kansas,  in  response  to  a  petition  filed  by 
Dean  Curfman.  The  assignment  could 
provide  McPherson  with  a  second  FM 
station. 


DATES:  Comments  must  be  filed  on  or 
before  January  4. 1982,  and  reply 
comments  must  be  filed  on  or  before 
January  19. 1962. 

ADDRESS:  Federal -Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner,  Broadcast  Bureau, 

(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  November  6. 1981. 

Released:  November  20, 1981. 

By  the  Acting  Chief.  Policy  and  Rules 
Division: 

In  the  Matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (McWierson, 

Kansas)  BC  Docket  No.  81-783  RM-3939. 

1.  Dean  Curfinan  (“petitioner")  has 
filed  a  petition  for  rule  making,'  seeking 
assignment  of  Channel  240A  to 
McPherson.  Kansas,  as  that 
community's  second  FM  assignment 
The  assignment  could  be  made  with  a 
site  restriction,  as  noted  infra,  to  comply 
with  die  minimum  distance  separation 
requirements,  and  petitioner  stated  that 
he  will  apply  for  the  channel,  if 
assigned.  Comments  were  filed  by 
McPherson  Broadcasting,  Inc,  (“MBI”). 
licensee  of  co-owned  Stations  KNEX 
(AM-FM),  in  McWierson,  to  which  the 
petitioner  responded. 

2.  McWierson  (population  11,753),*  in 
McPherson  County  (population  26,855), 
is  located  approximately  80  kilometers 
(50  miles)  north  of  Wichita,  Kansas.  It  is 
presently  served  locally  by  daytime-only 
AM  Station  KNEX  and  KNEX  (FM) 
(Channel  244A). 

3.  Petitioner  indicates  that 
McPherson's  present  aural  facilities  are 
co-owned  by  MBI,  which,  in  turn,  is 
owned  by  the  community's  local 
newspaper.  It  adds  that  a  second 
diverse  voice  is  needed  in  the 
community  for  the  presentation  of  new 
and  public  affairs. 

4.  MBI  stated  that  petitioner's 
preclusion  study  was  incomplete  in  that 
a  number  of  Kansas  commumities  not 
mentioned  in  the  petition  would  be 
precluded  by  the  assignment  of  Channel 
240A  to  McWierson.* 

5.  Petitioner  advises  that  the 
assignment  of  Channel  240A  to 
McPherson  will  cause  preclusion  on 
Channels  240A  and  242.  Petitioner 
should  prox'ide  a  list  of  all  precluded 

*  Public  Notice  of  the  petiUon  was  given  on  July 
2a  1981.  Report  No.  130a 

*  Population  figures  are  extracted  from  the  1980 
U.S.  Census. 

^  MBI  also  alleged  that  the  petitioner  recently- 
passed  away  and  attached  an  obituary  notice. 
Petitioner  responded  diat  the  notice  pertained  to  his 
lute  father.  Dean  Cnrhnan. 
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communities  containing  a  population  in 
excess  of  1,000  persons  which  would 
sustain  preclusion  as  a  result  of  the 
assignment,  and  a  list  of  alternate 
channels  for  all  precluded  communities 
without  local  service.  This  information 
should  be  supplied  in  its  supporting 
comments. 

6.  As  a  final  matter,  it  is  noted  that  the 
transmitter  site  must  be  located 
approximately  10.6  kilometers  (6.6  miles) 
north-northwest  of  McPherson  to  avoid 
short-spacing  to  Station  KGCS  in  Derby, 
Kansas. 

7.  In  order  to  give  further 
consideration  to  the  request,  the 
Commission  proposes  to  amend  the  FM 
Table  of  Assignments,  §  73.202(b)  of  the 
Commission’s  Rules,  as  follows: 


Channel  No. 
Proposed 


McPherson,  Kans. .  244A  240A,  244A 


8.  The  Commission’s  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  niing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

9.  Interested  parties  may  61e 
comments  on  or  before  January  4, 1982, 
and  reply  comments  on  or  before 
January  19, 1982. 

10.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
I  §  73.202(b),  73.504  and  73.606(b)  of  the 
Commission’s  rules,  46  FR 11549, 
published  February  9, 1981. 

11.  For  further  information  concerning 
this  proceeding,  contact  Nancy  V. 
Joyner,  Broadcast  Bureau,  (202)  632- 
7792.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 


46,  No.  232  /  Thursday,  December  3, 


(Secs.  4, 303. 48  stat.,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission, 

Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division 
Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.281(b)(6)  of 
the  Commission’s  rules,  it  is  proposed  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  rules 
and  regulations,  as  set  forth  in  the 
Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
hie  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  fllings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission’s  rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
Tiled  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  niing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission’s  rules  and 
regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
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by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a),  (b)  and  (c)  of  the 
Commission’s  rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  Section  1.420  of 
the  Commission’s  Rules  and 
Regulations,  an  original  and  four  copies 
of  all  comments,  reply  comments, 
pleadings,  briefs,  or  other  documents 
shall  be  furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All 
niings  made  in  this  proceedings  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission’s  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW,  Washington,  D.C. 

(FR  Doc.  81-34699  Filed  12-2-81:  a45  am] 

BILUNG  CODE  6712-01-11 


47  CFR  Part  73 

[BC  Docket  No.  81-773;  RM-3871,  RM-3913) 

TV  Broadcast  Station  Norwell,  New 
Bedford  and  Vineyard  Haven, 
Massachusetts,  and  Kittery,  Maine; 
Proposed  changes  in  Table  of 
Assignments 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  the 
assignment  of  UHF  television  Channel 
46  to  Norwell,  Massachusetts, 
substitution  of  Channel  *34  for  Channel 
*47  at  New  Bedford,  Massachusetts,  and 
substitution  of  Channel  *39  for  channel 
*34  at  Kittery,  Maine,  in  response  to  a 
petition  Bled  by  Mid-Shore 
Communications,  Inc.  This  action  also 
proposes  the  assignment  of  UHF 
television  Channel  58  to  Vineyard 
Haven,  Massachusetts,  in  response  to  a 
petition  filed  by  Metrovision,  Inc. 

DATES:  Comments  must  be  Bled  on  or 
before  January  4, 1982,  and  reply 
comments  on  or  before  January  19, 1982 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACr. 
Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Proposed  Rule  Making 
Adopted:  November  6, 1981. 
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Released:  November  25, 1^1. 

By  the  Acting  Chief,  Policy  and  Rules 
Division. 

In  the  matter  of  amendment  of 
§  73.606(b],  Table  of  Assignments, 
Television  Broadcast  Stations.  (NorwelL 
New  Bedford  and  Vineyard  Haven, 
Massachusetts,  and  Kittery.  Maine}  BC 
Docket  No.  81-772  RM-3871  RM-3913. 

1.  The  Commission  has  before  it  for 
consideration  two  separate  petitions  for 
rule  making.  The  first  filed  by  Mid-Shore 
Communications,  Inc.  (“Mid-Shore”),’ 
proposes  the  assignment  of  UHF 
television  Channel  46  to  NorwelL 
Massachusetts,  the  substitution  of 
Channel  *34  for  Channel  *47  at  New 
Bedford,  Massachusetts,  and  the 
substitution  of  Channel  *39  for  Channel 
‘34  at  Kittery,  Maine.  The  second 
petition  filed  by  Metrovision,  Inc. 
(“Metrovision”),*  proposes  the 
assignment  of  UHF  television  Channel 
19  to  Vineyard  Haven,  Massachusetts. 
Although  the  requests  can  be  resolved 
independently,  we  are  consolidating 
them  for  consideration  here  due  to  the 
short  spacing  conflict  between  Vineyard 
Haven,  Massachusetts  (Channel  19]  and 
New  Bedford,  Massachusetts  (Channel 
*34).  Both  petitioners  have  stated  their 
intent  to  apply  for  their  respective 
requested  channels,  if  assigned.  The 
Association  of  Maximum  Service 
Telecasters,  Inc.  ("MST”)  filed 
comments  on  both  proposals. 

2.  MST  in  comments  to  the  Mid  Shore 
proposal  contends  that  short  spacing 
exists  between  the  reference  point 
proposed  for  Channel  *39  at  Kittery, 
Maine,  and  WXNE-TV  (Channel  25), 
Boston,  Massachusetts.  It  does  not 
object  to  the  proposal  provided  a  site 
restriction  is  imposed.  With  regard  to 
the  Vineyard  Haven  proposal  (Channel 
19),  the  transmitter  site  is  approximately 
21  miles  from  the  proposed  New 
Bedford,  Massachusetts,  Channel  34 
assignment,  whereas  75  miles  is 
required.  It  appears  impossible  to 
comply  with  the  mileage  separation 
requirements  for  both  proposals  based 
on  the  engineering  data  submitted.  MST 
states  that  it  takes  no  position  as  to 
which  proposal  should  be  granted, 
provided  no  short  spacing  results. 

3.  Norwell  (population  not  listed  in 
U.S.  Censuslnn  Plymouth  County 
(population  405,437],’  is  located 
approximately  37  kilometers  (23  miles] 
southeast  of  ^ston.  It  has  no  local 
television  service.  Vineyard  Haven 


'  Public  Notice  of  the  petition  was  given  on  April 

7. 1981,  Report  No.  1279. 

‘Public  Notice  of  the  petition  was  given  on  ]une 

19. 1981.  Report  No.  1293 

‘Population  figures  are  taken  from  the  1980 U.S. 
Census. 


(population  1,600],  in  Dukes  County 
(population  8,942),  is  located  on  the 
Island  of  Martha’s  Vineyard, 
approximately  105  kilometers  (67  miles) 
south  of  Boston.  It  is  also  without  local 
television  service. 

4.  Mid-Shore  states  that  it  eariier 
applied  for  authority  to  construct  a  low- 
power  translator  station  at  Hanover- 
Norwell  on  Channel  46.  but  now  feels 
that  a  full  service  operation  with  a 
significant  orientation  toward  public 
concerns,  community  needs  and  local 
interests,  would  best  serve  the 
community.  Due  to  Federal  Aviation 
Administration  restrictions,  the  antenna 
height  of  the  translator  would  have  been 
restricted.  An  alternate  site  would  have 
provided  excellent  coverage  of 
Massachusetts  Bay  but  poor  coverage  in 
the  areas  of  greatest  population 
concentration.  Both  are  to  be  considered 
unfavorable  since  restricted  coverage 
would  limit  revenues  and  the  ability  to 
finance  programming.  Mid-Shore  noted, 
in  connection  with  the  proposed 
changes,  the  short  spacing  of  Chaimel ' 
*39  at  Kittery  to  Channel  25  at  Boston, 
but  claims  that  little  difficulty  would  be 
encountered  in  meeting  the 
requirements.  The  proximity  of  the 
proposed  assignment  to  Pease  Air  Force 
Base  would  virtually  mandate  a  location 
beyond  the  business  district  of  Kittery  at 
a  site  north  or  northeast  of  the  city. 
According  to  Mid-Shore,  Norwell's 
growing  economy  and  population  is 
supportive  of  a  first  television 
assignment 

5.  Metrovision  contends  that  Martha's 
Vineyard  (Dukes  County)  has  a 
seasonably  variable  population  (winter 
approximately  6,100;  and  summer 
approximately  54,000).  It  is  within  the 
Grade  A  contoiu  of  most  Providence 
and  New  Bedford  stations,  yet  it  is  still 
without  local  television,  cable  or  radio 
service.  Vineyard  Haven  does,  however, 
have  two  weekly  newspapers. 

6.  Comments:  The  proposed 
assignment  of  Channel  19  to  Vineyard 
Haven,  Massachusetts,  is  short  spaced 
to  the  proposed  assignment  of  Channel 
*39  at  Kittery.  Maine.  A  staff  study 
shows  that  Channel  58  is  available  for 
assignment  to  Vineyard  Haven.  No  other 
channel  was  available  as  a  substitute  at 
Kittery.  The  proposal  for  Kittery 
(Channel  *39)  will  require  a  site 
restriction  of  1.5  kilometers  (0.9  miles] 
northeast.  All  other  proposals  can  be 
made  in  compliance  with  the  minimum 
distance  separation  requirements. 

7.  Canadian  concurrence  in  the 
assignments  and  substitutions  must  be 
obtained. 

8.  The  Commission  believes  that 
consideration  of  the  proposals  would  be 


in  the  public  interest.  Accordingly,  it  is 
proposed  to  amend  the  Television  Table 
of  Assignments.  §  73.606(b]  of  the 
Commission's  rales,  for  the  communities 


listed  below: 

City 

Chwwtel  No. 

PiesanI  { 

fVopowd 

Kittefy.  Mame _ ; 

*34 _ j 

*3Bl 

New  Bedford.  MBsaaohu-  i 
setts. 

NooveN.  Va^a^Msetts _ 

6+.  28-.  1 

1 

S+.  28-. 

*3*. 

4S4- 

Vtoeysrd  Haven, 

58  y- 

chusetts. 

1 

9.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedimes. 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — ^A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assi^ed. 

10.  Interested  parties  may  file 
comments  on  or  before  January  4. 1982, 
and  reply  comments  on  or  before 
January  19, 1982. 

11.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  Television  Table  of 
Assignments,  §  73.606(b)  of  the 
Commission's  rules.  See,  Certipcation 
that  sections  603  and  604  of  the 
Regulatory  Flexibility  Act  Do  Not  Apply 
to  Rule  Making  to  Amend  §  73.202fbf 
73.504  and  73.606(b)  of  the  Commission's 
Rules,  46  FR  11549,  published  February 
ft  1981. 

12.  For  further  information  concerning 
this  proceeding,  contact  Montrose 
Tyree.  Broadcast  Bureau.  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

(Secs.  4.  303,  48  stat..  as  amended,  1068, 1062; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 
Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division, 
Broadcast  Bureau. 
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Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§  0.281(b)(6)  of 
the  Commission's  rules,  it  is  proposed  to 
amend  the  TV  Table  of  Assignments, 

§  73.606(b)  of  the  Commission’s  rules 
and  regulations,  as  set  forth  in  the 
Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission’s  rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  11.415  and  1.420 
of  the  Commission’s  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 


pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission’s  rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission’s  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission’s  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW.,  Washington,  D.C, 

|FR  Doc.  34696  Filed  12-2-81: 8:45  am) 

BILLING  CODE  6712-0.1-M 

47  CFR  Part  73 

[BC  Docket  No.  81-775;  RM-3942] 

FM  Broadcast  Station  in  Leland, 
Mississippi  and  McGehee,  Arkansas; 
Proposed  changes  in  Table  of 
Assignments 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  Action  taken  herein  proposes 
the  assignment  of  a  Class  A  FM  channel 
to  Leland,  Mississippi,  and  the 
substitution  of  one  Class  A  channel  for 
another  at  McGehee,  Arkansas,  in 
response  to  a  petition  filed  by  River 
Broadcasting  Co.,  Inc.  The  proposed 
channel  assignment  at  Leland  could 
provide  for  a  second  FM  service  to  that 
community. 

DATES:  Comments  must  be  filed  on  of 
before  January  4, 1982,  and  reply 
comments  on  or  before  January  19, 1982. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Proposed  Rule  Making 
Adopted:  November  6, 1981. 

Released:  November  24, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division. 

In  the  matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Leland,  Mississippi, 


and  McGehee,  Arkansas)  BC  Docket  No. 
81-775;  RM-3942. 

1.  A  petition  for  rule  making  *  was 
nied  by  the  River  Broadcasting  Co.,  Inc. 
(“petitioner”),  proposing  the  assignment 
of  FM  Channel  272A  to  Leland, 
Mississippi,^  and  the  substitution  of  FM 
Channel  276A  for  unused  Channel  272A 
at  McGehee,  Arkansas.  Petitioner  has 
expressed  a  desire  to  apply  for  Channel 
272A,  if  assigned. 

2.  Leland  (population  6,667),^  in 
Washington  County  (population  72,344), 
is  located  approximately  136  kilometers 
(85  miles)  northwest  of  Jackson, 
Mississippi.  It  is  served  locally  by 
daytime-only  AM  Station  WESY  and  FM 
Station  WBAD  (Channel  232A). 

3.  Petitioner  asserts  that  Leland  is 
only  ten  miles  from  the  recreational 
advantages  of  the  Mississippi  River  and 
the  cultural  advantages  of  Greenville. 
Although  primarily  an  agricultural  area, 
the  economy  is  based  largely  on  oil 
production  and  manufacturing.  The 
community  is  said  to  be  healthy  and 
orderly  with  an  expectation  of  future 
growth.  There  is  a  need  for  an 
additional  assignment,  based  on  its 
economy  and  projected  growth, 
according  to  petitioner. 

4.  Comments:  Petitioner  did  not 
submit  a  preclusion  study  for  the 
proposed  second  FM  assignment  at 
Leland  (Channel  272A)  and  is  requested 
to  do  so  in  comments  to  this  proposal, 
indicating  alternate  channels  available 
to  the  communities  precluded  by  the 
assignment. 

5.  In  view  of  the  apparent  need  for  a 
second  local  FM  broadcast  service  to 
Leland,  the  Commission  proposes  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  Rules, 
as  it  pertains  to  Leland,  Mississippi,  and 
McGehee,  Arkansas,  as  follows: 

Cliannel  No. 

City  - 1 - 

Present  Proposed 

McGehee,  Arkansas .  272A .  276A. 

Leland,  Mississippi .  232 A .  232A,  272A. 

6.  The  Commission’s  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 

'  Public  Notice  of  the  petition  was  given  on  luly 
28. 1981,  Report  No.  1300. 

‘The  assignment  of  Channel  272A  to  Leland, 
Mississippi,  was  mutually  exclusive  with  a  pending 
request  to  assign  Channel  272A  to  Beizonia, 
Mississippi.  Since  Channel  296A  is  available  for 
assignment  to  Beizonia,  whereas  there  are  no  other 
channels  available  for  assignment  to  Leland,  we 
have  substituted  Channel  296A  for  consideration  at 
Beizonia. 

‘Population  figures  are  taken  from  the  1980  U.S. 
Census. 


Federal  Register  /  Vol.  46.  No.  232  /  Thursday,  December  3,  1981  /  Proposed  Rules 


58719 


and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  appendix 
before  a  channel  will  be  assigned. 

7.  Interested  parties  may  file 
comments  on  or  before  January  4. 1962, 
and  reply  comments  on  or  before 
January  19, 1982. 

8.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  Rules. 
See  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§  §  73.202(b),  73.504  and  73.606(b)  of  the 
Commission’s  Rules,  46  FR 11M9, 
published  February  9, 1981. 

9.  For  further  information  concerning 
this  proceeding,  contact'Montrose  H. 
Tyree,  Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written]  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

(Secs.  4, 303, 48  Stat.,  as  amended,  1066. 
1082;  47  U.S.C.  154,  303 
Federal  Communications  Commission. 
Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division. 
Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303(g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.281(b](6]  of 
the  Commission’s  rules,  it  is  proposed  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  rules 
and  regulations,  as  set  forth  in  the 
Notice  of  Proposed  Rule  Making  to 
which  this  .Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 


present  intention  to  apply  for  the 
channel  if  it  is  assigned  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  consider^ 
if  advanced  in  repjy  comments.  (See 

§  1.420(d]  of  the  Commission’s  rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  Decision  in  this 
docket. 

(c)  'The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §  §  1.415  and  1.420 
of  the  Commission’s  rules  and 
regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a),  (b)  and  (c)  of  the 
Commission’s  rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  1 1.420  of  the  • 
Commission’s  rules  and  regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission’s  Public  Reference 


Room  at  its  headquarters,  1919  M  Street 
NW.,  Washington,  D.C. 

|FR  Doc.  81-94aK  Filed  U-S.8I:  MS  an] 

BlUINO  CODE  SnZ-SI-H 


47  CFR  Part  73 

[BC  Docket  No.  81-782;  RM-3937] 

FM  Broadcast  Station  Cozad,  Nebr,; 
Proposed  Changes  in  Tabie  of 
Assignments 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  Hiis  action  proposes  two 
optional  assignment  plans  regarding 
allocation  of  an  FM  channel  to  Cozad. 
Nebraska,  in  response  to  a  petition  filed 
by  Tri-City  Broadcasting,  Inc.  TTie 
proposal  could  provide  Cozad  with  its 
first  FM  service. 

DATES:  Comments  must  be  filed  on  or 
before  January  4, 1982,  and  reply 
comments  must  be  filed  on  or  before 
January  19. 1982. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner,  Broadcast  Bureau. 

(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  November  6, 1981. 

Released;  November  20. 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division. 

In  die  Matter  of  Amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Cozad,  Nebraska), 
BC  Docket  No.  81-782,  RM-3937. 

1.  Tri-City  Broadcasting,  Inc. 
(“petitioner”),  has  filed  a  petition  for 
rule  making  >  seeking  assignment  of 
Channel  283  to  Cozad,  Nebraska,  as  its 
first  FM  assignment  Petitioner  states 
that  it  will  apply  for  the  channel,  if 
assigned  to  Cozad.  No  oppositions  to  the 
petition  have  been  filed,  and  the  channel 
could  be  assigned  in  compliance  with 
the  minimum  distance  separation 
requirements  of  §  73.207  of  the 
Commission’s  Rules. 

2.  Cozad  (population  4,453),^  in 
Dawson  Coimty  (population  22,162),  is 
located  approximately  280  kilometers 
(175  miles)  west  of  Lincoln,  Nebraska.  It 
is  currently  served  by  daytime-only 
Station  KAMI. 

3.  Petitioner  states  that  Cozad’s 
principal  economic  base  is  derived  from 
agriculture  and  industrial 


'  Public  Notice  of  the  pietition  was  given  on  July 
28. 1981.  Report  No.  1300 
*  Population  figures  are  extracted  from  the  1980 
U.S.  Census. 
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manufacturing.  It  also  has  its  own 
government  unit,  municipal  services, 
retail  outlets,  schools,  health  care 
accommodations,  a  library,  churches,  a 
post  ofHce,  and  recreational  facilities. 
Further,  it  is  stated  that  Cozad  is  served 
by  rail  and  is  accessible  by  an  Interstate 
highway  and  an  airport. 

4.  Petitioner  asserts  that  the 
assignment  of  Channel  283  to  Cozad  will 
cause  preclusion  on  Channels  280A,  282, 
283,  284,  285A  and  286.  Twenty-two 
communities  with  populations  over  1,000 
lie  within  the  precluded  areas.  Petitioner 
determined  that  eleven  of  these 
communities  do  not  presently  have  FM 
assignments.  It  submitted  a  study  for 
three  of  those  communities,  determined 
that  a  number  of  alternate  channels  are 
available  for  each,  and  assumed  that  the 
remaining  eight  would  likewise  have 
obtainable  frequencies. 

5.  Normally,  high-powered,  wide- 
coverage  area  Class  C  channels  are  not 
assigned  to  communities  as  small  as 
Cozad.  Exceptions  to  this  policy  are 
made,  however,  where  a  Class  C 
channel  could  provide  a  significant 
amount  of  first  or  second  FM  or  aural 
service  to  surrounding  areas  and 
population.  Therefore,  petitioner  should 
provide  a  Roanoke  Rapids/ Anamosa 
study  to  indicate  whether  its  proposal 
would  cover  any  unserved  and 
underserved  areas.  See,  Roanoke 
Rapids,  North  Carolina,  9  FCC  2d  672 
(1967),  and  Anamosa,  Iowa,  46  FCC  2d 
520  (1974).  Absent  justification  for  the 
proposed  Class  C  assignment,  a  Class  A 
channel  may  be  more  appropriate  for 
assignment.  Therefore,  we  are  proposing 
the  alternate  assignment  of  Channel 
221A  to  Cozad.  Interested  parties  should 
indicate  whether  they  would  be 
interested  in  applying  for  a  Class  A 
channel  in  Cozad  in  the  event  that  the 
Commission  determines  that  a  Class  C 
assignment  is  inappropriate. 

6.  In  light  of  the  foregoing,  the 
Commission  proposes  to  amend  the  FM 
Table  of  Assignments,  §  73.202(b)  of  the 
Commission’s  Rules,  with  respect  to 
Cozad,  Nebraska,  as  follows: 


7.  The  Commission’s  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 


Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

8.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504  and  73.606(b)  of  the 
Commission’s  Rules,  46  FR 11549, 
published  February  9, 1981. 

9.  For  further  inforn^tion  concerning 
this  proceeding,  contact  Nancy  V.  Joyner 
Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

10.  Interested  parties  may  file 
comments  on  or  before  January  4, 1982, 
and  reply  comments  on  or  before 
January  19, 1982. 

(Secs.  4,  303, 48  stat.,  as  amended,  1066, 
1082;  47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division, 
Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.281(b)(6)  of 
the  Commission’s  rules,  it  is  proposed  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  Rules 
and  Regulations,  as  set  forth  in  the 
Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 

2.  Showing  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 


Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Conunission’s  rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  They  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  'The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §  §  1.415  and  1.420 
of  the  Commission’s  rules  and 
regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission’s  rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission’s  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission’s  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW.,  Washington,  D.C. 

[FR  Doc.  81-34701  Filed  12-2-81: 8:45  am) 

BILUNG  CODE  6712-01-M 
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47  CFR  Part  73 

(BC  Docket  No.  81-781;  RM-3869] 

TV  Broadcast  Station  in  Las  Vegas, 
Nev.;  Proposed  Changes  in  Tabie  of 
Assignments 

agency:  Federal  Communications 
Commission. 

ACn9N:  Proposed  rule. 

summary:  This  action  proposes  the 
assignment  of  UHF  television  Channel 
15  to  Las  Vegas,  Nevada,  in  response  to 
a  petition  Hied  by  Doctor  R.  Crants,  Jr. 
The  proposed  assignment  could  provide 
for  a  fifth  commercial  television  service 
to  Las  Vegas. 

DATES:  Comments  must  be  Hied  on  or 
before  January  4, 1982,  and  reply 
comments  on  or  before  January  19, 1982. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  November  6, 1981. 

Released:  November  25, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division: 

In  the  matter  of  amendment  of 
§  73.606(b},  Table  of  Assignments, 
Television  Broadcast  Stations.  (Las 
Vegas,  Nevada)  BC  Docket  No.  81-778 
RM-3948. 

1.  The  Commission  herein  considers  a 
petition  for  rule  making  ^  filed  by  Doctor 
R.  Crants,  Jr.  (“petitioner”),  proposing 
the  assignment  of  UHF  television 
Channel  15  to  Las  Vegas,  Nevada,  as  its 
Hfth  television  assignment.  Petitioner 
stated  that  he  will  apply  for  the  channel, 
if  assigned.  Opposing  comments  were 
filed  by  Carson  Broadcasting 
Corporation,*  to  which  the  petitioner 
responded. 

2.  Las  Vegas  (population  164,674),*  in 
Clark  County  (population  471,816),  is 
located  at  the  southern  tip  of  Nevada, 
approximately  370  kilometers  (230  miles) 
northeast  of  Los  Angeles,  California.  It 
is  served  locally  by  television  Stations 
KVBC  (Channel  3).  KLAS-TV  (Channel 
8).  KTNV-TV  (Channel  13).  Channel  21 
(four  applications  for  construction 
permits  are  pending)  and  KLVX 
(noncommercial  educational  Channel 
*10). 

3.  Petitioner  states  that  Las  Vegas  is 
the  sixth  fastest  growing  major  in  city  in 


'  Public  Notice  of  the  petition  was  given  on  April 
7, 1981,  Report  No.  1279. 

’Carson  is  licensee  of  Station  KWU-TV, 
Henderson,  Nevada. 

’Population  Figures  are  taken  from  the  1980  U.S. 
Census. 


the  United  States.  The  county's 
projected  population  for  1990  is 
approximately  668,000  persons,  which, 
according  to  petitioner,  is  due  primarily 
to  tourism,  new  and  expanding  industry, 
and  the  city’s  attraction  as  a  retirement 
community  and  convention  center. 
Petitioner  contends  that  Las  Vegas 
needs  and  can  readily  support  an 
additional  television  station. 

4.  Carson  in  opposing  comments, 
argues  that  the  proposed  assignment 
would  represent  the  sixth  commercial 
television  station  to  the  Las  Vegas- 
Henderson  market,  resulting  in 
economic  injury  to  the  present  licensees. 
According  to  Carson,  the  addition  of  a 
sixth  station  ignores  the  recognized 
unitary  nature  of  the  Las  Vegas- 
Henderson  market  and  the  pending 
proceeding  (BC  Docket  80-399)  in  which 
another  licensee  is  to  be  selected  for  a 
Las  Vegas  station.*  Carson  claims  that 
the  addition  of  another  television 
facility  would  impair  the  ability  of  the 
stations  now  operating  to  present 
programming  in  the  public  interest, 
referring  to  the  Commission’s  Broadcast 
Financial  Data  for  1978  and  1979,  as  an 
indication  of  how  the  Las  Vegas- 
Henderson  market  is  being  severely 
affected  by  slowing  revenues  and  . 
rapidly  escalating  operating  costs.  It 
also  claims  that  other  markets  of 
comparable  size  have  not  had  to  support 
as  many  as  six  commercial  television 
stations.*  Additionally,  Carson  claims 
that  the  petitioner  has  also  made  a 
commitment  to  apply  for  FM  Channel 
277  at  Las  Vegas,  and  if  the  Commission 
considers  these  commitments  reliable, 
there  must  be  some  explanation  as  to 
how  it  will  reconcile  these  commitments 
with  the  cross-ownership  prohibition  in 
§  73.636(a)(1).® 

5.  Petitioner,  in  reply  comments, 
asserts  that  the  thrust  of  the  opposition’s 
allegation  is  the  alleged  unwholesome 
economic  impact  on  the  market.  It  has 
been  Commission  policy  not  to  place 
artiHcial  limits  on  the  number  of 
channels  assigned  to  a  commimity, 
where  additional  channels  can  be  made 
available  without  seriously  impairing 
future  assignments,  citing  Topeka, 
Kansas,  4  FCC  2d  536,  537,  7  RR  2d  1753, 
1755  (1966).  Petitioner  contends  that  the 
economic  impact  argument  should  be 
resolved  at  the  application  stage, 

*BC  Docket  No.  80-399  involves  four  mutually 
exclusive  applications  for  a  construction  permit  to 
operate  on  Channel  21  at  Las  Vegas.  Nevada. 

’  As  reported  in  the  Commission's  Television 
Channel  Utilization  Report,  Public  Notice  No.  85889. 
of  October  30, 1980,  the  Las  Vegas-Boulder  area 
(Boulder  assignment  used  at  Henderson]  is  shown 
as  Market  137. 

‘Section  73.636(a)(1)  is  currently  under  review  in 
BC  Docket  No.  79-233,  a  proceeding  to  delete  the 
UHF-FM  exception  to  the  multiple  ownership  rules. 


instead  of  the  rule  making  stage.  With 
regard  to  the  reconciliation  of  his 
commitments  to  apply  for  an  FM  and 
television  channel  at  Las  Vegas, 
petitioner  states  that  the  Commission 
cannot  assume  that  he  will  be  the 
ultimate  licensee  of  either  of  the 
proposed  allocations. 

6.  The  opposition’s  focus  on  the 
economic  viability  for  an  additional 
television  facility  in  the  Las  Vegas- 
Henderson  market,  should  be  resolved 
at  the  application  stage,  and  so  should 
the  matter  of  cross-ownership.  In  a 
recent  proceeding  at  TuIIahoma, 
Tennessee  (BC  Docket  No.  79-179 
(Mimeo  No.  29965),  46  Fed.  Reg.  43170 
(published  August  27, 1981),  we  have 
refused  to  suspend  action  on  requests 
for  new  assignments  pending  the 
outcome  of  the  cited  rule  making  in  BC 
Docket  No.  79-233.  Especially  since  this 
is  merely  the  notice  stage,  we  do  not 
believe  that  this  step  of  the  proceeding 
should  be  delayed.  Therefore  we  shall 
propose  to  amend  the  Television  Table 
of  Assignments,  §  73.606(b)  of  the 
Commission’s  rules,  as  it  pertains  to  Las 
Vegas,  Nevada,  as  follows: 


City 

1  Channel  Na 

Present 

Proposed 

Las  Vegas.  Nev — 

3.  8-.  *10+. 

3,  8-.  *10+. 

13-,  and21+. 

13-.  15+.  and 

21  + 

7.  'The  Commission’s  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

8.  Interested  parties  may  file 
comments  on  or  before  January  4, 1982, 
and  reply  comments  on  or  before 
January  19, 1982. 

9.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  Television  Table  of 
Assignments,  §  73.606(b),  of  the 
Commission's  rules.  See,  Certification 
that  sections  603  and  604  of  the 
Regulatory  Flexibility  Act  Do  Not  Apply 
to  Rule  Making  to  Amend  §  §  73.202(b), 
73.504  and  73.606(b)  of  the  Commission’s 
rules,  46  FR  11549.  published  February  9, 
1981. 

10.  For  further  information  concerning 
this  proceeding,  contact  Montrose 
Tyree,  Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
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Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

(Secs.  4,  303, 48  stat.,  as  amended.  1066, 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission, 

Martin  Blumenthal, 

Acting  Chief.  Policy  and  Rules  Division, 
Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.281(b)(6)  of 
the  Commission’s  rules,  it  is  proposed  to 
amend  the  TV  Table  of  Assignments, 

§  73.606(b)  of  the  Commission’s  rules 
and  regulations,  as  set  forth  in  the 
Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposalfs)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission’s  rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  a  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 


(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission’s  rules  and 
regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission’s  rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  Section  1.420  of 
the  Conunission’s  rules  and  regulations, 
an  original  and  four  copies  of  all 
comments,  reply  comments,  pleadings, 
briefs,  or  other  documents  shall  be 
furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission’s  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW,  Washington,  D.C. 

|FR  Doc.  81-34692  Filed  12-2-81;  8:45  am| 

BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

IBC  Docket  No.  81-568;  RM-3861  ] 

FM  Broadcast  Station  in  Las  Vegas, 
Nevada;  Order  Extending  Time  for 
Filing  Reply  Comments 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule:  Extension  of 
reply  comment  period. 

summary:  Action  taken  herein  extends 
the  time  for  filing  reply  comments  in  a 
proceeding  concerning  the  proposed 
assignment  of  an  FM  channel  to  Las 
Vegas,  Nevada.  Counsel  states  that  an 
extension  of  time  is  needed  to  permit 
petitioner’s  consulting  engineer  to 
complete  an  evaluation  of  certain 
preclusion  data. 

DATE:  Reply  comments  must  be  filed  on 
or  before  November  23, 1981. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner,  Broadcast  Bureau. 

(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

Order  Extending  Time  for  Filing  Reply 
Comments 

Adopted;  November  17, 1981. 

Released:  November  20, 1981.  » 

By  the  Acting  Chief,  Policy  and  Rules 
Division. 

In  the  matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations  (Las  Vegas,  Nevada), 
BC  Docket  No.  81-568  RM-3861. 

1.  On  August  11, 1981,  the  Commission 
adopted  a  Notice  of  Proposed  Rule 
Making,  46  FR  43207,  published  August 
27, 1981,  in  the  above-referenced 
proceeding.  Comments  were  filed,  and 
reply  comments  were  due  November  9. 
1981. 

2.  We  now  have  before  us  for 
consideration  a  motion  for  extension  of 
time  for  filing  reply  comments  to  and 
including  November  23, 1981,  filed  by 
counsel  for  Doctor  R.  Crants 
(“petitioner”),  noting  that  the  request  is 
late  pursuant  to  the  requirements  of 

§  1.46(b)  of  the  Rules.  Counsel  states 
that  petitioner’s  consulting  engineer  has 
recently  been  summoned  as  a  juror  by  a 
local  Nashville,  Tennessee,  court.  As  a 
result  of  this  unanticipated  commitment, 
counsel  states  that  the  additional  time  is 
needed  to  permit  him  to  evaluate  certain 
preclusion  considerations  raised  in 
comments  filed  herein  by  Western  Cities 
Broadcasting,  Inc.  (“Western”). 

3.  Counsel  for  petitioner  states  that 
counsel  for  Western  has  been  contacted 
and  advises  that  he  will  interpose  no 
objection  to  this  extension  request. 

4.  We  are  of  the  view  that,  under  the 
circumstances  mentioned,  additional 
time  is  warranted  to  afford  petitioner  a 
moderate  period  in  which  to  formulate 
his  reply  comments.  Therefore,  we  will 
waive  the  requirements  of  Section 
1.46(b)  since  such  extension  will  assure 
development  of  a  sound  and 
comprehensive  record  on  which  to  base 
a  decision  herein. 

5.  Accordingly,  it  is  ordered.  That  the 
time  for  filing  reply  comments  in  BC 
Docket  No.  81-568  (RM-3861)  is 
extended  to  and  including  November  23, 
1981. 

6.  This  action  is  taken  pursuant  to 
authority  contained  in  sections  4(i), 
5(d)(1)  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  0.281  of 
the  Commission’s  rules. 
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Federal  Communications  Commission. 
Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division, 
Broadcast  Bureau. 

(KR  1)(>C  81-34714  Filed  12-2-81;  8:45  am) 

BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

i  BC  Docket  No.  81-615;  RM-3897] 

FM  Broadcast  Station  in  Thoreau,  New 
Mexico;  Order  Extending  Time  for 
Filing  Reply  Comments 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule;  Extension  of 
reply  comment  period. 

SUMMARY:  Action  taken  herein  extends 
the  time  for  filing  reply  comments  in  a 
proceeding  involving  a  proposed  FM 
channel  to  assignment  to  Thoreau,  New 
Mexico.  Counsel  for  petitioner  states 
that  the  additional  time  is  needed  to 
formulate  a  proper  response. 
date:  Reply  comments  must  be  filed  on 
or  before  December  7, 1981. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner,  Broadcast  Bureau, 

(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

^  Adopted;  November  18, 1981. 

Released:  November  20, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division. 

In  the  Matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Thoreau,  New 
Mexico),  BC  Docket  No.  81-615  RM- 
3897. 

1.  On  August  25, 1981,  the  Commission 
adopted  a  Notice  of  Proposed  Rule 
Making,  46  FR  45169,  published 
September  10, 1981,  in  the  above- 
entitled  proceeding.  Comments  have 
been  filed  and  reply  comments  are  due 
November  23, 1981. 

2.  On  November  16. 1981,  counsel  for 
HAL,  Inc.  ("petitioner”)  filed  a  motion 
for  extension  of  time  to  and  including 
December  7, 1981,  in  which  to  file  reply 
comments  herein.  Counsel  states  that 
opposition  comments  have  been  filed  by 
at  least  two  parties,  but  that  due  to  a 
change  in  ofhce  location,  one  of  these 
comments  was  not  received  by  him  in 
time  to  formulate  an  adequate  reply. 
Therefore,  a  two-week  extension  of  time 
is  requested  to  enable  counsel  to  confer 
with  the  petitioner  and  prepare  a  proper 
response  to  the  opposition  comments. 

3.  Counsel  states  that  counsel  for  the 
other  parties  have  been  notified  of  this 
extension  request. 


4.  In  view  of  the  foregoing,  we  believe 
thut  additional  time  is  warranted.  Such 
extension  will  assure  development  of  a 
sound  and  comprehensive  record  on 
which  to  base  a  decision  in  this 
proceeding. 

5.  Accordingly,  it  is  ordered.  That  the 
motion  for  extension  of  time  filed  on 
behalf  of  HAL,  Inc.,  is  granted,  and  the 
time  for  filing  reply  comments  is 
extended  to  and  including  December  7, 
1981. 

6.  This  action  is  taken  pursuant  to 
section  4(i),  5(d)(1),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §  0.281  of  the 
Commission’s  rules. 

Federal  Communications  Commission. 
Martin  Blumenthal, 

.■\cting  Chief  Policy  and  Rules  Division 
Broadcast  Bureau. 

|FK  Doc.  81-34715  Filed  12-2-81:  8:45  am| 

BtLUNG  CODE  6712-01-M 

47  CFR  Part  73 

[BC  Docket  No.  81-785;  RM-3940] 

FM  Broadcast  Station  in  Minor  Hill, 
Tenn.;  Proposed  changes  in  Table  of 
Assignments 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
assign  Channel  221A  to  Minor  Hill, 
Tennessee,  in  response  to  a  petition 
filed  by  Burwood  Broadcasting 
Corporation.  The  assignment  could 
provide  Minor  Hill  with  a  first  local  FM 
service. 

OATES:  Comments  may  be  filed  on  or 
before  January  4, 1982,  and  reply 
comments  may  be  filed  on  or  before 
January  19, 1982. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner,  Broadcast  Bureau, 

(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  November  6, 1981. 

Released:  November  20, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division. 

In  the  matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Minor  Hill, 
Tennessee),  BC  Docket  No.  81-785  RM- 
3940. 

1.  A  petition  for  rulemaking  *  was  filed 
by  Burwood  Broadcasting  Corporation 
(“Petitioner"),  seeking  assignment  of 
Channel  221A  to  Minor  Hill,  Tennessee, 


'Public  Notice  of  the  petition  was  given  July  28. 
1981.  Report  No.  1300. 


as  that  community’s  first  FM 
assignment.  The  assignment  can  be 
made  with  a  site  restriction,  as  noted 
infra,  to  conform  with  the  minimum 
distance  separation  requirements  of 
§  73.207  of  the  Commission’s  rules. 
Petitioner  states  that  it  will  apply  for  the 
channel,  if  assigned.  No  oppositions  to 
the  proposal  were  received. 

2.  Minor  Hill  (population  564),*  in 
Giles  County  (population  24,625),  is 
located  approximately  167  kilometers 
(104  miles)  w'est  of  Chattanooga, 
Tennessee.  It  presently  has  no  local 
aural  service. 

3.  Petitioner  states  that  Minor  Hill  has 
its  own  government  imit,  municipal 
serv'ices,  an  elementary  school,  civic 
and  social  organizations,  a  bank,  and 
churches.  Further,  petitioner  asserts  that 
the  community  is  comprised  also  of 
numerous  retail  and  industrial  concerns, 
and  that  it  is  the  center  of  commerce  for 
the  surrounding  portion  of  Giles  County. 
In  justification  of  its  proposal,  petitioner 
asserts  that  in  addition  to  a  lack  of  local 
aural  service  in  the  community,  it  also 
has  no  local  nevv'spaper.  The  nearest 
community  to  provide  broadcast  service, 
according  to  petitioner,  is  Pulaski, 
Tennessee,  approximately  16  kilometers 
(10  miles)  distant.  Hence,  petitioner  has 
set  forth  sufficient  data  to  demonstrate  a 
need  for  the  proposed  service  to  Minor 
Hill. 

4.  In  order  to  accommodate  this 
proposal,  the  transmitter  site  must  be 
located  at  least  2.9  kilometers  (1.8  miles) 
northwest  of  Minor  Hill  to  avoid  short¬ 
spacing  to  Stations  WKLN  (Channel 
221A).  Cullman,  Alabama,  and  WDEF 
(Channel  222).  Chattanooga,  Tennessee. 

5.  In  view  of  the  fact  that  the  proposed 
FM  channel  could  provide  a  first  local 
aural  broadcast  service  to  Minor  Hill, 
the  Commission  believes  it  appropriate 
to  propose  amending  the  FM  Table  of 
Assignments,  §  73.202(b)  of  the 
Commission’s  Rules,  as  follows; 


City 

1 

Channel  No. 

:  Pres-  1 
1  ent  I 

Pro¬ 

posed 

221A 

6.  The  Commission’s  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 


’Population  figures  are  extracted  from  the  1980 
U.S.  Census. 
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Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

7.  Interested  parties  may  file 
comments  on  or  before  January  4, 1982, 
and  reply  comments  on  or  before 
January  19, 1982. 

8.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  rules. 

See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504  and  73.606(b)  of  the 
Commission’s  Rules,  46  FR 11549, 
published  February  9, 1981. 

9.  For  further  information  concerning 
this  proceeding,  contact  Nancy  V. 

Joyner,  Broadcast  Bureau,  (202)  632- 
7792.  However,  member  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

(Secs.  4,  303.  48  slat,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 
Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division 
Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303(g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.281(b)(6)  of 
the  Commission’s  rules,  it  is  proposed  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  rules 
and  regulations,  as  set  forth  in  the 
Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a  . 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 


Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission’s  rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  §§  1.415  and  1.420  of 
the  Commission’s  rules  and  regulations, 
interested  parties  may  file  comments 
and  reply  comments  on  or  before  the 
dates  set  forth  in  the  Notice  of  Proposed 
Rule  Making  to  which  this  Appendix  is 
attached.  All  submissions  by  parties  to 
this  proceeding  or  persons  acting  on 
behalf  of  such  parties  must  be  made  in 
written  comments,  reply  comments,  or 
other  appropriate  pleadings.  Comments 
shall  be  served  on  the  petitioner  by  the 
person  filing  the  comments.  Reply 
comments  shall  be  served  on  the 
person(s)  who  filed  comments  to  which 
the  reply  is  directed.  Such  comments 
and  reply  comments  shall  be 
accompanied  by  a  certificate  of  service. 
(See  §  1.420(a),  (b)  and  (c)  of  the 
Commission's  rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  Section  1.420  of 
the  Commission’s  Rules  and 
Regulations,  an  original  and  four  copies 
of  all  comments,  reply-  comments, 
pleadings,  briefs,  or  othe  documents 
shall  be  furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission’s  Public  Reference 
Room  at  its  headquarters.  1919  M  Street, 
NW.,  Washington,  D.C. 

IFR  Doc.  81-34700  Filed  12-2-81;  8:45  am) 

BILUNO  CODE  6712-01-M 


47  CFRPart73 

[BC  Docket  No.  81-772;  RM-3938] 

FM  Broadcast  Station  in  Denton,  Tex.; 
Proposed  Changes  in  Tabie  of 
Assignments 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  the 
assignment  of  Class  C  Channel  256  to 
Denton,  Texas,  in  response  to  a  petition 
filed  by  New  Century  Broadcasting,  Inc. 
The  proposeiassignment  would  provide 
for  a  second  commercial  FM  broadcast 
service  to  Denton. 

DATES:  Comments  must  be  filed  on  or 
before  January  4, 1982,  and  reply 
comments  on  or  before  January  19, 1982. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 


In  the  matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Denton,  Texas),  BC 
Docket  No.  81-772  RM-3938. 

1.  The  Commission  herein  considers  a 
petition  for  rule  making  ’  filed  by  New 
Century  Broadcasting,  Inc. 

(“petitioner”),  proposing  the  assignment 
of  Class  C  Channel  256  to  Denton, 

Texas,  as  its  second  commercial  FM 
assignment.  Comments  were  filed  by  the 
petitioner  reaffirming  its  commitment  to 
apply  for  the  channel,  if  assigned,  and 
by  KIX  Radio,  Inc.* 

2.  Denton  (population  48,063),*  seat  of 
Denton  County  (population  143,126)  is 
located  approximately  56  kilometers  (38 
miles)  northwest  of  Dallas.  It  is 
currently  served  by  fulltime  AM  Station 
KDNT,  FM  Station  KIXK  (Channel  291) 
and  noncommercial  FM  Station  KNTU 
(Channel  201). 

3.  Petitioner  states  that  the  economy 
of  Denton  is  supported  by  local  and 
federal  government,  industrial 
companies  and  manufacturing.  It  claims 
that  during  the  past  year  155  new 
businesses  became  operational. 
Petitioner  also  claims  that  Denton’s  1980 
population  figures  showed  an  increase 


'  Public  Notice  of  the  petition  wus  given  on  July 
Z8, 1981.  Report  No.  1300. 

*KIX  Radio,  Inc.  is  licensee  of  Station  KIXK  (FM). 
Denton,  Texas. 

’Population  Figures  are  taken  from  the  1980  U.S. 
Census. 


Adopted:  November  6, 1981. 
Released:  November  25, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division. 
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of  21  percent  (48,063)  over  the  1970 
population  (39,874),  and  the  projected 
increase  for  the  year  1990  is  (73,000)  52 
percent  over  the  1980  figures.*  Based  on 
the  present  population,  projected  future 
growth  and  the  stable  economy  of 
Denton,  petitioner  alleges  a  second 
commercial  FM  assignment  is 
warranted. 

4.  KIK  in  comments  to  the  proposal 
contends  that  it  is  not  opposed  to  the 
allocation  of  Channel  256  to  Denton.  It  is 
however  distressed  that  petitioner  made 
certain  allegations  about  the  inadequacy 
of  Station  KIXK’s  programming  in 
meeting  the  needs  of  the  community. 

KIX  asserts  that  it  is  both  unfair  and 
misleading  for  petitioner  to  make  these  ^ 
4:harges,  since  it  only  assumed  operation 
of  KIXK  (formerly  KDDC)  on  January  2. 
1981.  It  further  states  it  has  since  that 
date  planned  and  produced  a  variety  of  | 
programs  which  service  the  needs  of 
Denton.  It  is  the  opinion  of  KIX  that 
today  KIXK(FM)  is  a  station  the 
community  of  Denton  can  be  proud  of. 

5.  According  to  the  information 
submitted  by  the  petitioner,  the 
assignment  of  Channel  256  to  Denton 
will  cause  preclusion  on  Channels  255, 
256  and  257.  The  study  including 
communities  with  populations  in  exr,ess 
of  3,000.  However,  it  has  been 
Commission  policy  to  consider  the 
impact  of  the  proposal  on  the  future 
needs  of  communities  with  population 
greater  than  1,000.  Petitioner  lists  only 
Jacksboro,  Texas  (population  3,554),  as  a 
community  with  no  FM  assignment 
precluded  by  the  assignment  of  Channel 
256  to  Denton.  Petitioner  is  requested  to 
submit  a  list  of  alternate  channels 
available  to  that  community  and  to 
other  communities  over  1,000  population 
with  no  local  service  in  comments  to 
this  proposal. 

6.  The  proposed  assignment  requires  a 
site  restriction  of  21.6  miles  northwest  of 
the  city  due  to  Stations  KTXU  in  Paris, 
KNUS  in  Dallas,  and  KPLX  in  Fort 
Worth,  Texas.  Petitioner  proposed 
locating  the  transmitter  approximately 
29  miles  west-northwest  of  Denton, 
indicating  that  a  transmitter  located  at 
such  a  distance  would  cover  Denton 
with  the  required  70  dBu  signal. 

7.  In  view  of  the  foregoing  information 
and  the  fact  that  the  assignment  would 
provide  a  second  commercial  FM 
broadcast  service,  the  Commission 
proposes  to  amend  the  FM  Table  of 
Assignments,  §  73.202(b)  of  the  rules, 
with  regard  to  Denton,  Texas,  as 
follows: 

‘Population  are  estimated  by  the  Denton 

Chamber  of  Con  .free. 


Oannet  No. 

Crty  I - j. - 

I  Present  |  Proposed 

Denton.  Te«as . . . 291  256.  291 

8.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showing  required,  cut-off  procedures, 
and  Tiling  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
tiefeire  a  channel  will  be  assignment. 

9.  Interested  parties  may  ffle 
comments  on  or  before  January  4, 1982. 
and  reply  comments  on  or  before 
January  19. 1982. 

10.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 
Section  73.202(b)  of  the  Commission’s 
Rules.  See,  Certification  that  sections 
603  and  604  of  the  Regulatory  Flexibility- 
Act  Do  Not  Apply  to  Rule  Making  to 
Amend  §§  73.202(b).  73.504  and  73.606(b) 
of  the  Commission 's  rules,  46  Fed.  Reg. 
11549,  published  February  9, 1981. 

11.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

(Secs.  4,  303,  48  stat,  as  amended,  1066, 1082: 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 
Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division, 
Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
.sections  4(i),  5(d)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.281(b)(6)  of 
the  Commission’s  Rules,  it  is  proposed 
to  amend  the  FM  Table  of  Assignments, 
§  73.202(b)  of  the  Commission’s  rules 
and  regulations,  as  set  forth  in  the 
Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposai(s)  discussed  in 


the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponentfs)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  Tile  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 
Section  1.420(d)  of  the  Commission’s 
Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
Tiled  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  Tiling  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission’s  rules  and 
regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  ffling  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a).  (b)  and  (c)  of  the 
Commission’s  rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission’s  rules  and  regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
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other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission’s  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW,  Washington,  D.C. 

|FR  Doc.  81-34703  Filed  12-2-81: 8:45  am) 

BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

[BC  Docket  No.  81-816;  RM-3948] 

FM  Broadcast  Station  in  Mathis  and 
Robstown,  Texas;  Proposed  Changes 
in  Table  of  Assignments 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  Action  taken  herein  proposes 
the  deletion  of  FM  Channel  252A  from 
Mathis,  Texas,  and  its  reassignment  to 
Robstown,  Texas,  in  response  to  a 
petition  filed  by  Humberto  Lozano 
Lopez.  The  proposed  assignment  could  , 
provide  a  second  local  broadcast 
service  to  Robstown. 

DATES:  Comments  must  be  Hied  on  or 
before  January  4, 1982,  and  reply 
comments  must  be  bled  on  or  before 
January  19, 1982. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  November  16, 1981. 

Released;  November  23, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division. 

In  the  matter  of  amendment  of 
§  73.202(b},  Table  of  Assignments,  FM 
Broadcast  Stations.  (Mathis  and 
Robstown,  Texas),  BC  Docket  No.  Ol¬ 
die,  RM-3948. 

1.  The  Commission  herein  considers  a 
petition  for  rule  making,  *  filed  by 
Humberto  Lozano  Lopez  (“petitioner”), 
requesting  the  deletion  of  FM  Channel 
252A  from  Mathis,  Texas,  and  its 
reassignment  to  Robstown,  Texas. 
Petitioner  expressed  an  interest  in 
applying  for  the  channel,  if  assigned  to 
Robstown.  No  oppositions  to  the 
proposal  were  received. 

2.  Mathis  (population  5,667),^  in  San 
Patricio  County  (population  58,013),  is 


'  Public  Notice  of  the  petition  was  given  on  July 
28, 1981,  Report  No.' 1300. 

^Population  figures  are  taken  from  the  1980  U.S. 
Census. 


located  appoximately  48  kilometers  (30 
miles)  northwest  of  Corpus  Christi, 
Texas.  Mathis  has  no  local  broadcast 
service.  Channel  252A  is  assigned  but 
unoccupied  at  Mathis.  Robstown 
(population  12,100),  in  Nueces  County 
(population  268,215),  is  located 
approximately  24  kilometers  (15  miles) 
west  of  Corpus  Christi.  It  is  served 
locally  by  Stations  KROB  (AM)  and 
KROB-FM,  Channel  260. 

3.  Petitioner  asserts  that  there  are  no 
other  FM  frequencies  available  for 
assignment  to  Robstown.  The  proposed 
assignment  (to  a  community  somewhat 
larger  than  Mathis)  would  provide  an 
additional  programming  source  for  the 
Hispanic  community,  resulting  in  a  fair 
and  equitable  use  of  spectrum  space, 
according  to  the  petitioner. 

4.  The  petitioner  did  not  submit  a 
preclusion  study,  and  is  requested  to  do 
so  in  comments  to  this  proposal,  listing 
the  communities  with  a  population 
greater  than  1,000  precluded  by  the 
proposed  assignment  and  whether 
alternate  channels  are  available  to  those 
communities. 

'5.  We  are  satisbed  from  the 
information  submitted  by  the  petitioner, 
that  a  sufficient  showing  has  been  made 
to  justify  proposing  a  second  FM 
assignment  to  Robstown,  Texas. 
However,  we  are  reluctant  to  delete  a 
channel  from  Mathis  which  represents 
the  opportunity  for  a  brst  local  service 
at  that  community.  Since  no  interest  has 
been  expressed  for  the  use  of  Channel 
252A  at  Mathis,  we  have  decided  to 
seek  comments  on  the  proposal.  As  we 
indicated  in  Greenfield  and  Springfield, 
Mo.  (Docket  81-503)  46  FR  42703, 
published  August  24, 1981,  the  public 
interest  may  be  better  served  by  putting 
to  use  a  vacant  frequency  if  there  is  no 
interest  in  its  use  at  the  place  of 
assignment.  Here  Channel  252A  was 
assigned  to  Mathis  in  1973  not  in 
response  to  an  expression  of  interest  but 
to  conform  to  the  Mexican-U.S. 
agreement.  In  view  of  that  fact,  we 
believe  it  may  not  be  in  the  public 
interest  to  continue  to  reserve  the 
channel  for  future  use  at  Mathis.  . 

6.  The  assignment  to  Robstown  would 
result  in  an  intermixture  of  a  Class  A 
and  a  Class  C  channel  (260).  The 
Commission  has  a  policy  of  permitting 
such  intermixture  where  no  other  Class 
C  channels  are  available  for  assignment 
and  where,  as  here,  the  petitioner  is 
willing  to  apply  for  the  Class  A  channel 
in  spite  of  the  unfavorable  competitive 
situation. 

7.  In  view  of  the  foregoing 
information,  the  Commission  proposes 
to  amend  the  FM  Table  of  Assignments, 
§  73.202(b)  of  the  rules,  with  regard  to 
the  following  communities: 


Oty 

1  Channel  No. 

Present 

Proposed 

252A . 

260 . 

2S2A.  260. 

8.  That  Commission’s  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  bling  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

9.  Interested  parties  may  file 
conunents  on  or  before  January  4, 1982, 
and  reply  comments  on  or  before 
January  19, 1982. 

10.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§  §  73.202(b),  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549, 
published  February  9, 1981. 

11.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  ail  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  bled  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

(Secs.  4,  303,  48  stat.,  as  amended,  1066. 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division. 
Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.281(b)(6)  of 
the  Commission’s  Rules,  it  is  proposed 
to  amend  the  FM  Table  of  Assignments, 
§  73.202(b)  of  the  Commission’s  rules 
and  regulations,  as  set  forth  in  the 
Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(8)  discussed  in 
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the  Notice  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 
Section  1.420(d)  of  the  Commission’s 
Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commission's  rules  and 
regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission’s  rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission’s  rules  andregulations.  and 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 


other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission’s  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW.,  Washington,  D.C. 

il'R  Doc.  81-34704  Filed  8:45  am) 

EILUNG  CODE  6712-01-M 

47  CFR  Part  73 

IBC  Docket  No.  81-811;  RM-3944I 

FM  Broadcast  Station  in  Raymond, 
Washington;  Proposed  Changes  in 
Table  of  Assignments 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  action  proposes  to 
assign  FM  Channel  249A  to  Raymond, 
Washington,  in  response  to  a  petition 
filed  by  David  E.  Gauger.  The 
assignment  could  provide  Raymond 
with  a  first  local  FM.and  second 
nighttime  aural  broadcast  service. 

dates:  Comments  may  be  filed  on  or 
before  January  4, 1982  and  reply 
comments  may  be  filed  on  or  before 
January  19, 1982. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  V.  Joyner,  Broadcast  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: . 

Adopted;  November  12, 1981. 

Released:  November  19, 1981. 

By  the  Acting  Chief,  Policy  and  Rules 
Division. 

In  the  matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Raymond, 
Washington),  BC  Docket  No.  81-811 
RM-3944. 

1.  David  E.  Gauger  ("petitioner")  has 
filed  a  petition  for  rule  making  ‘  seeking 
assignment  of  Channel  249A  to 
Raymond,  Washington,  as  that 
community's  first  FM  assignment.  The 
assignment  can  be  made  in  compliance 
with  the  minimum  distance  separation 
requirements  of  Section  73.207  of  the 
Commission’s  Rules,  and  petitioner 
states  that  he  will  apply  for  the  channel, 
if  assigned.  No  oppositions  to  the 
proposal  were  received. 

'  Public  Notice  of  the  petition  was  given  on  July 
2a  1981.  Report  No.  1300. 


2.  Raymond  (population  2,991),*  in  * 
Pacific  County  (population  17,237),  is 
located  approximately  80  kilometers  (50 
miles)  southwest  of  Olympia, 
Washington.  It  is  currently  served 
locally  by  full-time  AM  Station  KAPA. 

3.  According  to  petitioner,  the  area’s 
economic  base  is  derived  primarily  from 
the  lumber  and  fishing  industries, 
although  tourism,  recreation  and 
agriculture  also  lend  support  to  its 
economy.  Additionally,  petitioner 
indicates  that  Raymond  has  its  own 
governmental  structure,  municipal 
services,  educational  institutions, 
library,  health  care  and  recreational 
facilities. 

4.  Since  Raymond  is  located  within 
400  kilometers  (250  miles]  of  the  U.S.- 
Canada  border,  the  proposed 
assignment  of  Channel  249A  to  that 
community  requires  coordination  with 
the  Canadian  Government. 

5.  In  view  of  the  fact  that  the  proposed 
FM  channel  assignment  would  provide 
Raymond  with  a  first  local  FM  and 
second  nighttime  aural  broadcast 
sqrvice,  the  Commission  believes  it 
appropriate  to  amend  the  FM  Table  of 
Assignments,  §  73.202(b)  of  the 
Commission's  rules,  as  follows: 


Raymond.  Was*iingtoo . 2..._ . . . |  249A. 

6.  The  Commission’s  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

.Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

7.  Interested  parties  may  file 
comments  on  or  before  January  4, 1982, 
and  reply  comments  on  or  before 
January'  19, 1982. 

8.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980,  do 
not  apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§  §  73.202(b),  73.504  and  73.606(b)  of  the 
Commission 's  rules,  46  FR 11549, 
published  February  9, 1981. 

9.  For  further  information  concerning 
this  proceeding,  contact  Nancy  V. 

*  Pupiilation  figures  are  extracted  from  the  1980 
ll.S.  Census. 
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Joyner,  Broadcast  Bureau,  (202)  632- 
7792.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written}  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filled  at 
the  Commission  or  oral  presentation 
required  by  the  Commission. 

(Secs.  4,  303,  48  stat.,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Martin  Blumenthal, 

Acting  Chief,  Policy  and  Rules  Division, 
Broadcast  Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i},  5(d)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.281(b)(6)  of 
the  Commission’s  rules,  it  is  proposed  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  Rules 
and  Regulations,  as  set  forth  in  the 
Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission’s  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 


than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  hling  of  a  countproposal  may 
lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §  §  1.414  and  1.420 
of  the  Commission’s  rules  and 
regulations,  interested  parties  may  Hie 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a),  (b)  and  (c)  of  the 
Commission’s  rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  §  1.420  of  the 
Commission’s  rules  and  regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission’s  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW,  Washington,  D.C. 

|FR  Doc.  81-34707  Filed  12-2-Bl:  8:45  am] 

BILLING  CODE  6712-01-M 

47  CFR  Part  90 

[PR  Docket  79-191;  RM-3380;  Docket  79- 
334,  RM-3691I 

Release  of  800  MHz  Reserve  Channels; 
Order  Extending  Reply  Comment 
Period 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  Extension  of 
reply  comment  period. 

summary:  This  order  extends  by  45 
days  the  time  for  filing  reply  comments 
to  the  Further  Notice  of  Proposed  Rule 
Making  in  PR  Docket  79-191  concerning 
the  release  of  the  remaining  250 
channels  in  the  800  MHz  land  mobile 
reserve  band.  This  action  is  taken  in 
response  to  a  request  for  a  time 
extension  filed  by  the  Land  Mobile 


Communications  Council  who  indicated 
that  the  analysis  of  the  Comments 
submitted  in  this  proceeding  will  require 
this  additional  time  in  order  for  them  to 
provide  comprehensive  and  responsive 
reply  comments. 

DATES:  Reply  Comments  are  now  due  by 
January  15, 1982. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Thomson,  Private  Radio  Bureau, 
(202)  632-6497. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  November  16, 1981. 

Released:  November  20, 1981. 

By  the  Chief,  Private  Radio  Bureau. 

In  the  matter  of  amendment  of  Part  90 
of  the  Commission’s  rules  to  designate 
frequencies  in  the  806-821  and  851-866 
Mhz  bands  for  Slow-Growth  Land 
Mobile  Radio  Systems  of  utilities  and 
public  safety  Agencies,  PR  Docket  No. 
79-191,  RM-3380;  Amendment  of  Part  90 
of  the  Commission’s  rules  to  allocate 
frequencies  in  the  806-821  and  851-866 
MHz  bands  for  Public  Safety /Special 
Emergency,  Industrial/Land 
Transportation,  Business  Radio  Service 
and  SMRS/CR  Frequency  Pools; 
Amendment  of  Part  90  of  the 
Commission’s  rules  to  facilitate 
authorization  of  Wide-Area  Mobile 
Radio  Communications  Systems  on 
frequencies  allocated  for  Trunked 
Systems,  PR  Docket  No.  79-334; 
Amendment  of  Part  90  of  the 
Commission’s  rules  to  allocate 
additional  frequencies  from  the  800  MHz 
Spectrum  Reserve  to  Loaded  Specialized 
Mobile  Radio-Trunked  Systems  in  , 
markets  having  all  presently-allocated 
SMR-Trunked  frequencies  assigned, 
RM-3691. 

1.  A  Further  Notice  of  Proposed  Rule 
Making  in  the  above-captioned  matter 
was  released  July  14, 1981.  The  deadline 
for  filing  comments  was  October  30, 
1981,  and  for  filing  Reply  Comments  is 
November  30, 1981.  On  November  12, 
1981,  the  Land  Mobile  Communications 
Council  (LMCC)  requested  that  the  date 
for  filing  Reply  Comments  in  this 
proceeding  be  extended  by  45  days. 

2.  The  LMCC  states  that  since  over  20 
major  sets  of  comments  were  filed,  in 
addition  to  numerous  smaller  filings  by 
other  parties,  extensive  Reply 
Comments  will  be  required  on  the  part 
of  the  LMCC  and  its  constituent 
members.  They  estimate  it  will  take 
until  the  end  of  December  1981  to 
complete  the  work  on  their  reply 
comments,  and  that  an  additional  15 
days  will  be  necessary  for  review  and 
approval  by  the  LMCC  Directors. 
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3.  Due  to  the  importance  of  this 
proceeding  to  the  private  land  mobile 
community,  and  because  of  the 
Commission's  desire  to  have  the  most 
definitive  and  complete  responses 
possible,  an  additional  forty-five  (45) 
days  for  filing  Reply  Comments  will  be 
allowed. 

4.  Accordingly,  it  is  ordered,  pursuant 
to  §§  0.331  and  1.46  of  the  Commission’s 
rules  and  regulations,  that  the  time  for 
filing  Reply  Comments  in  the  above- 
captioned  proceeding  is  extended  from 
November  30, 1981  to  January  15. 1982. 
Federal  Communications  Commission. 

Robert  S.  Foosaner, 

Acting  Chief,  Private  Radio  Bureau. 

jlK  Uuc.  81-34713  Filed  12-2-81:  a45  ani| 

BIU.ING  CODE  6712-01-M 
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Notices 

- 

Federal  Register 

Vol.  46,  No.  232 

- 

- 

Thursday,  December  3,  1981 

This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Order  No.  180] 

Resolution  and  Order  Approving 
Application  of  Maryland  Department  of 
Transportation  for  Foreign-Trade  Zone 
at  Baltimore/Washington  International 
Airport,  Maryland 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  Jtme  18, 
1934,  as  amended  (19  U.S.C.  81a-81u], 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application 
of  the  Maryland  Department  of 
Transportation,  filed  with  the  Foreign- 
Trade  Zones  Board  (the  Board]  on  May 
14, 1981,  requesting  a  grant  of  authority 
for  establishing,  operating,  and 
maintaining  a  general-purpose  foreign- 
trade  zone  at  the  Baltimore/Washington 
International  Airport,  Maryland,  with 
the  Baltimore  Customs  port  of  entry,  the 
Board,  finding  that  the  requirements  of 
the  Foreign-Trade  Zones  Act,  as 
amended,  and  the  Board's  regulations 
are  satisHed,  and  that  the  proposal  is  in 
the  public  interest,  approves  the 
application. 

As  the  proposal  involves  open  space 
on  which  buildings  may  be  constructed 
by  parties  other  than  the  grantee,  this 
approval  includes  authority  to  the 
grantee  to  permit  the  erection  of  such 
buildings,  pursuant  to  Section  400.815  of 
the  Board’s  regulations,  as  are  necessary 
to  carry  out  the  zone  proposal,  providing 
that  prior  to  its  granting  such  permission 
it  shall  have  the  concurrences  of  the 
local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board’s  Executive 
Secretary.  Further,  the  grantee  shall 
notify  the  Board’s  Executive  Secretary 
for  approval  prior  to  the  commencement 


of  any  manufacturing  operation  within 
the  zone.  The  Secretary  of  Commerce,  as 
Chairman  and  Executive  Officer  of  the 
Board,  is  hereby  authorized  to  issue  a 
grant  of  authority  and  appropriate  Board 
Order. 

GRANT  TO  ESTABUSH,  OPERATE,  AND 
MAINTAIN  A  FOREIGN-TRADE  ZONE  AT 
BALTIMORE-WASHINGTON 
INTERNATIONAL  AIRPORT,  MARYLAND 

Whereas,  by  an  Act  of  Congress  approved 
June  18, 1934,  an  Act  ‘To  provide  for  the 
establishment,  operation,  and  maintenance  of 
foreign-trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and  encourage 
foreign  commerce,  and  for  other  purposes,” 
as  amended  (19  U.S.C.  81a-81u)  (the  Act),  the 
Foreign-Trade  Zones  Board  (the  Board]  is 
authorized  and  empowered  to  grant  to 
corporations  the  privilege  of  establishing, 
operating,  and  maintaining  foreign-trade 
zones  in  or  adjacent  to  ports  of  entry  under 
the  jurisdiction  of  the  United  States; 

Whereas,  the  Maryland  Department  of 
Transportation  (the  Grantee)  has  made 
application  (bled  May  14, 1981]  in  due  and 
proper  form  to  the  Board,  requesting  the 
establishment,  operation,  and  maintenance  of 
a  foreign-trade  zone  at  the  Baltimore/ 
Washington  International  Airport,  within  the 
Baltimore  Customs  port  of  entry; 

Whereas,  notice  of  said  application  has 
been  given  and  published,  and  full 
opportunity  has  been  afforded  all  interested 
parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  (15  CFR  Part  400]  are  satisfied; 

Now,  therefore,  the  Board  hereby  grants  to 
the  Grantee  the  privilege  of  establishing, 
operating,  and  maintaining  a  foreign-trade 
zone,  designated  on  the  records  of  the  Board 
as  Zone  No.  73  at  the  location  mentioned 
above  and  more  particularly  described  on  the 
maps  and  drawings  accompanying  the 
application  in  Exhibits  IX  and  X,  subject  to 
the  provisions,  conditions,  and  retrictions  of 
the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though  the 
same  were  fully  set  forth  herein,  and  also  to 
the  following  express  conditions  and 
limitations: 

Operation  of  the  foreign-trade  zone  shall  be 
conunenced  by  the  Grantee  within  a 
reasonable  time  from  the  date  of  issuance  of 
the  grant,  and  prior  thereto  the  Grantee  shall 
obtain  all  necessary  permits  from  Federal, 
State,  and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout  the 
foreign-trade  zone  site  in  the  performance  of 
their  official  duties. 

The  Grantee  shall  notify  the  Executive 
Secretary  of  the  Board  for  approval  prior  to 
the  commencement  of  any  other 
manufacturing  operations  within  the  zone. 


The  grant  shall  not  be  construed  to  relieve 
the  Grantee  from  liability  for  injury  or 
damage  to  the  person  or  property  of  others 
occasioned  by  the  construction,  operation,  or 
maintenance  of  said  zone,  and  in  no  event 
shall  the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to  settlement 
locally  by  the  District  Director  of  Customs 
and  the  Army  District  Engineer  with  the 
Grantee  regarding  compliance  with  their 
respective  requirements  for  the  protection  of 
the  revenue  of  the  United  States  and  the 
installation  of  suitable  facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto  by  its 
Chairman  and  Executive  Officer  at 
Washington,  D.C.  this  19th  day  of  November 
1981,  pursuant  to  Order  of  the  Board. 

Foreign-Trade  Zones  Board. 

Malcolm  Baldrige, 

Chairman  and  Executive  Officer. 

Attest: 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  [)oc.  81-34722  Ffled  12-2-81: 8:45  am) 

BILLING  CODE  3510-25-M 


International  Trade  Administration 

Louisiana  World  Exposition  Public 
Hearing;  Environmental  Impact 

agency:  International  Trade 
Administration,  Commerce. 
action:  Notice. 

summary:  The  International  Trade 
Administration  (IT A]  announces  a 
public  hearing  on  a  draft  Environmental 
Impact  Statement  regarding  the 
proposed  1984  International  Exposition 
in  New  Orleans,  Louisiana. 

DATE:  The  hearing  will  be  held  at  6:30 
p.m.,  January  6, 1982. 

ADDRESS:  The  hearing  will  be  held  at  the 
City  of  New  Orleans  Council  Chambers, 
City  Hall,  New  Orleans,  Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ed  Wilczynski,  Department  of 
Commerce,  Room  7614,  Washington, 

D.C.  20230,  (202)  377-2938. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  hearing  is  to  solicit  views 
of  all  interested  and  affected  parties  on 
matters  concerning,  among  other  things, 
the  major  site,  design,  and 
transportation  features  for  the  proposed 
Louisiana  World  Exposition  (May 
through  October,  1984],  New  Orleans, 
Louisiana.  The  proposed  action  consists 
of  the  development  and  operation  of  a 
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Special  Category  International 
Exposition  to  be  held  in  the  City  of  New 
Orleans,  Louisiana  in  1984.  The 
Exposition  is  proposed  for  an  area  along 
the  Mississippi  River  immediately 
adjacent  to  the  City’s  Warehouse 
District. 

Oral  statements  will  be  received. 
However,  in  order  that  all  persons 
desiring  to  present  statements  have  an 
equal  opportunity  to  express  their 
views,  it  is  requested  that  all  persons 
limit  their  oral  comments  to 
approximately  ten  (10)  minutes.  The 
cooperation  and  assistance  of  persons  in 
conforming  to  this  request  will  be 
appreciated.  Written  statements  and 
exhibits  will  be  accepted  by  the 
Department  of  Commerce  official 
conducting  the  hearing,  or  they  may  be 
mailed  to  Mr.  Wilczynski  at  the  above 
address,  postmarked  within  ten  (10) 
calendar  days  following  the  hearing. 

Copies  of  the  Draft  Environmental 
Impact  Statement  are  available  for 
review  at  the  following  locations: 

(1)  City  Planning  Commission,  Room 
9W,  City  Hall,  1300  Perdido  Street,  New 
Orleans,  Louisiana  70130. 

(2)  New  Orleans  Central  Library,  219 
Loyola  Avenue,  New  Orleans,  Louisiana 
70112. 

(3)  Algiers  Regional  Library,  3014 
Holiday  Drive,  New  Orleans,  Louisiana 
70114. 

(4)  East  New  Orleans  Regional 
Library,  5641  Read  Boulevard,  New 
Orleans,  Louisiana  70127. 

(5)  Gentilly  Branch  Library,  3000  Foy 
Street,  New  Orleans,  Louisiana  70122. 

(6)  Milton  Latter  Branch  Library,  5120 
St.  Charles  Avenue,  New  Orleans, 
Louisiana  70115. 

(7)  Broadmoor  Branch  Library,  3841 
Washington  Avenue,  New  Orleans, 
Louisiana  70125. 

(8)  Nix  Branch  Library,  1401  South 
Carrollton  Avenue,  New  Orleans, 
Louisiana  70118. 

(9)  Special  Collections  Earl  K.  Long 
Library,  University  of  New  Orleans, 
Lakefront,  New  Orleaq?,  Louisiana 
70122. 

(10)  International  Expositions  Staff, 
Room  4225,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

(11)  Louisiana  Exposition  Authority, 
1575  Riverside  North,  Suite  230,  Baton 
Rouge,  Louisiana  70802. 

W.  H.  Morris,  )r.. 

Assistant  Secretary  for  Trade  Development, 
International  Trade  Administration,  United 
States  Department  of  Commerce. 

|FR  Dor..  R1-34665  Filed  12-2-81:  8:45  am| 

BILLING  CODE  3510-2S-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  the  Import  Restraint  Level 
for  Certain  Man-Made  Rber  Apparel 
From  the  Republic  of  Korea 

November  30, 1981. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements. 
action:  Increasing  from  1,838,541  dozen 
to  2,188,541  dozen  the  level  of  restraint 
established  for  man-made  fiber  shirts, 
other  than  dress  shirts,  in  Category  640, 
produced  or  manufactured  in  the 
Republic  of  Korea  and  exported  dming 
the  twelve-month  period  which  began 
on  January  1, 1981. 

(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A. 
numbers  was  published  in  the  Federal 
Register  on  February  28, 1980  (45  FR 
13172),  as  amended  on  April  23, 1980  (45 
FR  27463),  August  12, 1980  (45  FR  53506), 
December  24, 1980  (45  FR  85142),  May  5, 
1981  (46  FR  25121),  October  5, 1961  (46 
FR  48963)  and  October  27, 1981  (48  FR 
52409)). 

SUMMARY:  Pursuant  to  the  Bilateral 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  December  23, 1977, 
as  amended,  between  the  Governments 
of  the  United  States  and  the  Republic  of 
Korea,  consultations  have  been  held 
between  representatives  of  the  two 
governments  concerning,  among  other 
things,  man-made  fiber  textile  products 
in  Category  640.  Agreement  has  been 
reached  to  increase  the  1981  level  for 
man-made  fiber  shirts,  other  than  dress 
shirts,  in  Category  640  by  350,000  dozen; 
a  decrease  of  an  equivalent  amoimt  will 
be  made  in  the  1982  level  for  man-made 
fiber  dress  shirts  in  Category  640. 
EFFECTIVE  DATE:  December  3, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 
William  J.  Boyd,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230  (202/377-4212). 
SUPPLEMENTARY  INFORMATION:  On 
December  30, 1980,  there  was  published 
in  the  Federal  Register  (45  FR  85811)  a 
letter  dated  December  23, 1980  from  the 
the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
to  the  Commissioner  of  Customs,  which 
established  levels  of  restraint  for  certain 
specified  categories  of  cotton,  wool  and 
man-made  fiber  textile  products, 
including  man-made  fiber  textile 
products  in  Category  640,  produced  or 
manufactured  in  the  Republic  of  Korea, 
which  may  be  entered  into  the  United 
States  for  consumption,  or  withdrawn 
from  warehouse  for  consumption,  during 
the  twelve-month  period  which  began 


on  January  1, 1981  and  extends  through 
December  31, 1981.  In  the  letter 
published  below,  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  directs  the 
Commissioner  of  Customs  to  adjust  the 
level  of  restraint  established  for  man¬ 
made  fiber  textile  products  in  Category 
640pt.  (man-made  fiber  shirts,  other  than 
dress  shirts)  during  the  agreement  year 
which  began  on  January  1, 1981. 

Arthur  GareL 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

November  30, 1981. 

Commissioner  of  Customs, 

Department  of  the  Treasury.  Washington, 
D.C. 

Dear  Mr.  Commissionen  On  December  23, 

1980,  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
directed  you  to  prohibit  entry  for 
consumption,  or  withdrawal  from  warehouse 
for  consumption,  of  cotton,  wool  and  man¬ 
made  fiber  textile  products  in  certain  specific 
categories,  produced  or  manufactured  in  the 
Republic  of  Korea  and  exported  to  the  United 
States  during  the  agreement  year  which 
began  on  January  1, 1981,  in  excess  of 
designated  levels  of  restrainL  The  Chairman 
further  advised  you  that  the  levels  of 
restraint  are  subject  to  adjustment* 

Under  the  terms  of  the  Arrangement 
Regarding  International  Trade  in  Textile 
done  at  Geneva  on  December  20, 1973,  as 
extended  on  December  15, 1977;  pursuant  to 
the  Bilateral  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Agreement  of  December  23, 
1978,  as  amended,  between  the  Governments 
of  the  United  States  and  the  Republic  of 
Korea;  and  in  accordance  with  the  provisions 
of  Executive  Order  11651  of  March  3, 1972,  as 
amended  by  Executive  Order  11951  of 
January  6, 1977,  you  are  directed  to  prohibit 
effective  on  December  3, 1981,  and  for  the 
twelve-month  period  beginning  on  January  1, 
1981  and  extending  through  December  31, 

1981,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  man-made 
fiber  textile  products  in  Category  640pt.*  in 
excess  of  2,188,541  dozen.’ 

The  actions  taken  with  respect  to  the 
Government  of  the  Republic  of  Korea  and 
with  respect  to  imports  of  man-made  fiber 
textile  products  fiom  the  Republic  of  Korea 


*  The  term  “adjustment”  refers  to  those  provisions 
of  th  Bilateral  Cotton.  Wool  and  Man-Made  Fiber 
Textile  Agreement  of  December  23, 1977,  as 
amended,  between  the  Governments  of  the  United 
States  and  Republic  of  Korea,  which  provide,  in 
part,  that:  (1)  Within  the  aggregate  and  applicable 
group  limits,  specific  levels  or  restraint  may  be 
adjusted  by  designated  percentages;  (2)  these  same 
levels  may  be  adjusted  for  carryover  and 
carryforward  up  to  11  percent  of  the  applicable 
category  limit;  and  (3)  administrative  arrangements 
or  adjustments  may  be  made  to  resolve  problems 
arising  in  the  implementation  of  the  agreement. 

*In  Category  640.  all  T.S.U.SA.  numbers  except 
380.0455.  380.8431  and  380.8433. 

’The  level  of  restraints  has  not  been  adjusted  to 
account  for  any  imports  after  December  31, 1980. 
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have  been  determined  by  the  Committee  for 
the  Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore.-these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreign  affairs 
exception  to  the  rule-making  provisions  of  5 
U.S.C.  553.  This  letter  will  be  published  in  the 
Federal  Register. 

Sincerely. 

Arthur  Carel, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

|FR  Doc.  81-34723  Filed  12-2-81:  8:45  ami 

BUJJNG  CODE  3S10-25-M 


DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and  Renewable 
Energy 

[Case  No.  F-003] 

Energy  Conservation  Program  for 
Consumer  Products;  Petition  of 
Energy  Kinetics  Incorporated  for 
Waiver  of  DOE  Furnace  Test 
Procedures 

agency:  Department  of  Energy. 
action:  Decision  and  order. 

SUMMARY:  Today's  Decision  and  Order 
denies  in  part  and  grants  in  part  the 
petition  of  Energy  Kinetics  Incorporated 
for  a  waiver  from  the  existing  DOE  test 
procedures  for  furnaces.  The  use  of  the 
alternate  test  procedures  recommended 
by  petitioner  to  determine  the  energy 
efficiency  or  consumption  of  its 
“purgeabla  low  thermal  mass”  boiler  is 
denied.  Today’s  Decision  and  Order 
modifies  the  existing  DOE  test 
procedures  to  permit  testing  of 
petitioner’s  purgeable-type  boiler. 
EFFECTIVE  DATE:  November  18, 1981. 
Expiration  Date:  November  18, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Smith,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Room  GH-065, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585, 
(202)  252-9127,  Eugene  Margolis,  Esq., 
U.S.  Department  of  Energy,  Office  of 
General  Counsel,  Room  6B-128, 

Forrestal  Building.  1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585, 
(202)  252-9510. 

SUPPLEMENTARY  INFORMATION:  The 

Energy  Conservation  Program  for 
Consumer  Products  was  established 
pursuant  to  the  Energy  Policy  and 
Conservation  Act,  Pub.  L.  94-163,  as 
amended  by  the  National  Energy 
Conservation  Policy  Act,  Pub.  L.  95-619, 
which  requires  the  Department  of 
Energy  (DOE)  to  prescribe  standardized 


test  procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchase  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

The  Department  of  Energy,  on 
September  18, 1980  (45  FR  64108,  Sept. 

26, 1980),  amended  ^e  prescribed  test 
procedure  regulations  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
either  prevent  testing  of  the  basic  model 
according  to  the  prescribed  test 
procedures  or  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption 
characteristics  as  to  provide  materially 
inaccurate  comparative  data. 

On  December  27, 1980,  Energy 
Kinetics  Incorporated  filed  a  Petition  for 
Waiver  from  the  DOE  test  procedure 
requirements  for  measuring  the  energy 
consumption  of  furnaces.  In  accordance 
with  the  provisions  of  Part  430.27(b)  of 
Chapter  II  of  Title  10,  Code  of  Federal 
Regulations,  DOE  published  in  the 
Federal  Register  on  February  23, 1981 
the  Energy  Kinetics  petition  and  thereby 
solicited  comments,  data,  and 
information  respecting  the  content  of  the 
petition  (46  FR  13566).  By  letters  dated 
February  24, 1981,  Energy  Kinetics 
notified  all  known  manufacturers  of 
domestically  marketed  furnaces  of 
similar  design.  Comments  were  received 
from  the  Hydronics  Institute, 
Hydrotherm,  Incorporated,  Lawrence  D. 
Spielvogel,  Incorporated,  and  Weil- 
McLain,  Incorporated.  The  first  three 
comments  were  sent  to  the  petitioner  on 
April  6, 1981,  and  Energy  Kinetics 
responded  by  letter  to  DOE  on  April  23, 
1981.  The  comments  of  Weil-McLain 
were  received  late  by  DOE  but 
nevertheless  were  sent  to  the  petitioner 
on  April  16, 1981.  The  petitioner’s 
rebuttal  comments  to  Weil-McLain  were 
contained  in  its  April  23  response.  The 
commenters  recommended  that  DOE 
deny  the  petition  on  the  grounds  that  the 
test  procedures  do  give  representative 
results;  to  grant  otherwise  would  give 
unfair  advantage  to  petitioner  because 
other  manufacturers  also  may  deserve 
some  additional  credits  for  their  boiler 
designs.  DOE  consulted  with  the  Federal 
Trade  Commission  on  August  20, 1981 
concerning  the  petition  from  Energy 
Kinetics,  Inc. 


The  Energy  Kinetic’s  petition  contends 
that  the  low  mass  purgeable  boiler 
manufactured  by  die  company  has 
design  characteristics  which  prevent 
testing  in  accordance  with  the 
prescribed  DOE  test  procedures.  The 
petitioner  adds  further  that  even  if  the 
test  procedures  were  modified  to  allow 
testing  of  the  model,  the  results  obtained 
from  the  test  procedures  would  provide 
materially  inaccurate  comparative  data. 
Specifically,  the  petitioner  asserts  that 
since  the  boiler  has  low  mass  and  low 
water  volume,  the  temperature  rise 
range  of  120‘’F  specified  in  the  existing 
DOE  test  procedures  (Appendix  N, 

§  2.5.4)  will  create  an  inadequate  flow 
rate  through  the  boiler  such  that  the 
water  would  flash  to  steam  during  the 
test  causing  damage  to  the  test  unit.  The 
temperature  rise  ritnge  has  been  the 
subject  of  past  “applications  for 
exception”  filed  by  manufacturers  of 
finned  tube  boilers  and  resulted  in 
amendments  to  test  procedure  section 
2.5.4.  Today's  decision  and  order 
modifies  the  test  procedures  to  allow 
Energy  Kinetics  “purgeable  boiler”  to  be 
tested  in  accordance  with  the  provisions 
heretobefore  applicable  only  to  finned 
tube  boilers.  Since  the  problem  for  both 
t3q)es  of  boilers  is  attributable  to  low 
thermal  mass,  similar  testing  provisions 
are  appropriate,  i.e.,  the  water 
temperature  rise  is  to  be  20°F  to  40°F. 
The  modification  will  allow  petitioner  to 
test  in  accordance  with  existing  DOE 
test  procedures. 

Even  with  granting  of  the  above- 
mentioned  modifications,  petitioner 
believes  the  test  procedure  still  will 
provide  inaccurate  information  because 
credits  for  energy  savings  attributable  to 
“purgeable  features”  are  not  allowed. 
Thus,  petitioner  requests  a  waiver  from 
the  DOE  test  procedures.  Petitioner 
requests  that  it  be  allowed  to  use  other 
test  procedures  (for  instance, 
Brookhaven  National  Laboratory)  which 
give  additional  credits  to  designs  with 
“purgeable  features,”  i.e.,  low  thermal 
mass,  low  standby  temperatures, 
circulating  pump  delay,  to  obtain  boiler 
efficiency.  DOE  rejects,  at  this  time,  the 
contention  of  Energy  Kinetics.  DOE  and 
National  Bureau  of  Standards  are 
studying  the  various  designs  of 
purgeable  boilers  to  determine  what,  if 
any,  test  procedure  modifications  are 
justified,  and  will  address  the  issue  in  a 
forthcoming  rulemaking  to  amend  the 
DOE  furnace  test  procedures.  The 
rulemaking  process  will  allow  all 
interested  parties  to  participate  in 
determining  what  changes,  if  any,  are 
necessary  to  accurately  evaluate  these 
designs. 
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In  consideration  of  the  foregoing,  it  is 
therefore  ordered  that:  (ij  The  "Petition 
for  Waiver"  filed  by  Energy  Kinetics 
Incorporated  on  December  27, 1980  is 
hereby  denied  except  as  set  forth  in 
paragraph  (2)  below,  subject  to  the 
provisions  of  paragraphs  (3),  (4)  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  10  CFR,  Part  430,  Energy 
Kinetics  shall  be  permitted  to  test  its 
“purgeable  type  boiler”  with  the 
provisions  allowed  finned  tube  boilers 
in  §  2.5.4  of  Appendix  N. 

The  Energy  Kinetics  “purgeable 
boiler"  shall  be  allowed  to  have  a  water 
flow  rate  adjusted  to  produce  a 
temperature  rise  during  steady  state 
operation  of  20°F  to  40T  and  outlet 
water  temperature  of  200°F  ±  5°F.  The 
maximum  permissible  temperature 
variation  of  the  return  water  is  limited 
to  50°F. 

(3)  With  the  exception  of  the 
modifications  set  forth  in  paragraph  (2) 
above,  Energy  Kinetics  shall  comply  in 
all  respects  with  the  test  procedures 
specified  in  10  CFR,  Part  430,  Appendix 
N. 

(4)  The  waiver  shall  remain  in  effect 
only  until  the  Department  of  Energy 
issues  test  procedures  appropriate  to  the 
type  of  purgeable  boiler  manufactured 
by  Energy  Kinetics  and  shall  in  any 
event  expire  (one  year  from  issuance). 

(5)  The  decision  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner  and 
commenters.  The  decision  may  be 
revoked  or  modified  at  any  time  upon  a 
determination  that  the  factual  basis 
underlying  the  petition  is  incorrect. 

Issued  in  Washington.  D.C.,  November  18, 
1981. 

Joseph  J.  Tribble, 

Assistant  Secretary  Conservation  and 
Renewable  Energy. 

|FR  Doc.  81-34675  Filed  11-2-81: 8:45  am) 

BILUNO  CODE  6450-01-M 


Economic  Regulatory  Administration 

Pioneer  Corp.;  Proposed  Consent 
Order 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  Proposed  Consent 
Order  and  opportunity  for  comment. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  a  proposed 
Consent  Order  and  provides  an 
opportunity  for  pubic  comment  on  the 
proposed  Consent  Order, 

DATE:  Comments  by:  January  4, 1982. 


ADDRESS:  Send  comments  to:  Wayne  L 
Tucker,  Southwest  District  Manager  for 
Enforcement,  Economic  Regulatory 
Administration,  Department  of  Energy. 
P.O.  Box  35228,  Dallas.  Texas  75235, 
Phone:  214/767-7745. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  I.  Tucker,  Southwest  District 
Manager  for  Enforcement,  Economic 
Regulatory  Administration,  P.O.  Box 
35228,  Dallas,  Texas  75235,  phone:  214/ 
767-7745. 

SUPPLEMENTARY  INFORMATION:  On 

November  19, 1981  the  Office  of 
Enforcement  of  the  ERA  executed  a 
proposed  Consent  Order  with  Pioneer 
Corporation  of  Amarillo,  Texas.  Under 
10  CFR  205.199](b)  a  proposed  Consent 
Order  which  involves  a  sum  of  $500,000 
or  more,  excluding  interest  and 
penalties,  becomes  effective  no  sooner 
than  thirty  days  after  publication  in  the 
Federal  Register  requesting  comments 
concerning  the  proposed  Consent  Order. 
Although  the  ERA  has  signed  and 
tentatively  accepted  the  proposed 
Consent  Order,  the  ERA  may,  after 
consideration  of  the  comments  it 
receives,  withdraw  its  acceptance  and, 
if  appropriate,  attempt  to  negotiate  an 
alternative  Consent  Order. 

I.  THE  CONSENT  ORDER 

Pioneer  Corporation,  with  its  home 
office  located  in  Amarillo,  Texas,  is  a 
firm  engaged  in  the  processing  of  natural 
gas  and  sale  of  natural  gas  liquids, 
natural  gas  liquid  products  and  plant 
condensate,  and  was  subject  to  the 
Mandatory  Petroleum  Price  and 
Allocation  Regulations  at  10  CFR  Parts 
210,  211,  and  212  during  the  period 
covered  by  this  Consent  Order 
(“settlement  period").  To  resolve  certain 
potential  civil  liability  arising  out  of  the 
Mandatory  Petroleum  Allocation  and 
Pricing  Regulations  and  related 
regulations,  10  CFR  Parts  205,  210,  211, 
212,  in  connection  with  Pioneer 
Corporation’s  transactions  involving 
natural  gas  liquids,  natural  gas  liquid 
products  and  plant  condensate  during 
the  period  September  1. 1973  through 
January  28, 1981,  the  Office  of 
Enforcement,  ERA,  and  Pioneer 
Corporation  entered  into  a  Consent 
Order,  the  significant  terms  of  which  are 
as  follows: 

A.  Pioneer  Corporation  did  not  apply 
in  a  manner  acceptable  to  the  DOE  the 
provisions  of  6  CFR  Part  150,  Subpart  I, 
and  10  CFR  Pdrt  212,  Subparts  D,  E  and 
K,  when  determining  the  prices  to  be 
charged  for  its  natural  gas  liquid 
products  and  plant  condensate  and,  as  a 
consequence,  charged  prices  in  excess 
of  the  maximum  lawful  sales  prices 
resulting  in  overcharges  to  its  customers. 


B.  The  period  covered  by  the  Consent 
was  September  1, 1973  through  January 
28. 1981,  and  it  included  all  sales  of 
natural  gas  liquids,  natural  gas  liquid 
products  and  plant  condensate  which 
were  made  during  that  period. 

C.  The  Consent  Order  constitutes 
neither  an  admission  by  Pioneer 
Corporation  that  ERA  regulations  have 
been  violated  nor  a  finding  by  the  ERA 
that  Pioneer  Corporation  has  violated 
ERA  regulations. 

D.  The  provisions  of  10  CFR  205.199J. 
including  those  regarding  the 
publication  of  this  Notice,  are  applicable 
to  the  Consent  Order. 

II.  REFUNDS 

In  this  Consent  Order,  Pioneer 
Corporation  will  pay  the  sum  of 
$14,907,060  including  interest  in  24  equal 
monthly  installments  commencing  on  or 
before  30  days  after  the  effective  date  of 
this  Consent  Order,  plus  installment 
interest.  Pioneer  Corporation  may 
accelerate  payment  at  its  election 
without  penalty.  Upon  full  satisfaction 
of  the  terms  and  conditions  of  this 
Consent  Order  by  Pioneer  Corporation, 
the  DOE  releases  Pioneer  Corporation 
from  any  civil  claims  that  the  DOE  may 
have  arising  out  of  the  specified 
transaction  during  the  settlement  period. 
The  Director,  Office  of  Enforcement, 
ERA,  shall  direct  that  these  monies  be 
deposited  in  a  suitable  account  for 
ultimate  disposition  by  DOE. 

III.  SUBMISSION  OF  WRITTEN 
COMMENTS 

The  ERA  invites  interested  persons  to 
comment  on  the  terms,  conditions,  or 
procedural  aspects  of  this  Consent 
Order. 

You  should  send  your  comments  to 
Wayne  I.  Tucker,  District  Manager  for 
Enforcement.  Southwest  District  Office, 
Department  of  Energy,  P.O.  Box  35228, 
Dallas,  Texas  75235.  You  may  obtain  a 
free  copy  of  this  Consent  Order  by 
writing  to  the  same  address  or  by  calling 
(214)  787-7745. 

You  should  identify  your  comments  on 
the  outside  of  your  envelope  and  on  the 
documents  you  submit  with  the 
designation,  “Conunents  on  Pioneer 
Corporation  Consent  Order.”  We  will 
consider  all  comments  we  receive  by 
4:30  p.m.,  local  time  on  January  4, 1982. 
You  should  identify  any  information  or 
data  which,  in  your  opinion,  is 
confidential  and  submit  it  in  accordance 
with  the  procedures  in  10  CFR  205.9(f). 
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Issued  in  Dallas,  Texas  on  the  24th  day  of 
November,  1981. 

Robert  D.  Gening, 

Director,  Program  Operations  Division,  Office 
of  Enforcement,  Economic  Regulatory 
Administration. 

|FR  Doc.  81-34758  Filed  12-2-81;  8:45  aitij 

BILUNG  CODE  6450-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[RD-FRL-1997-4] 

PCI  Ozone  Corp.;  Ambient  Air 
Monitoring  Reference  and  Equivalent 
Methods;  Receipt  of  Application  for 
Equivalent  Method  Determination 

Notice  is  hereby  given  that  on 
October  19, 1981,  the  Environmental 
Protection  Agency  received  an 
application  from  PCI  Ozone 
Corporation,  West  Caldwell,  New 
Jersey,  to  determine  if  its  Model  LC-12 
Ozone  Analyzer  should  be  designated 
by  the  Administrator  of  the  EPA  as  an 
equivalent  method  under  40  CFR  Part  53 
(40  FR  7049,  February  18, 1975,  41  FR 
11255,  March  17, 1976).  If,  after 
appropriate  technical  study,  the 
Administrator  determines  that  this 
method  should  be  so  designated,  notice 
thereof  will  be  given  in  a  subsequent 
issue  of  the  Federal  Register. 

Andrew  P.  Jovanovich, 

Acting  Assistant  Administrator  for  Research 
and  Development. 

November  25, 1981. 

|FR  Doc.  81-34725  Filed  12-2-81: 8:45  em| 

BlUING  CODE  6S60-35-M 


IOPTS-51359;  TSH-FRL-1997-31 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  interim 
policy  published  in  the  Federal  Register 
of  May  15, 1979  (44  FR  28558)  and 
November  7, 1980  (45  FR  74378).  This 
notice  announces  receipt  of  three  PMN's 
and  provides  a  summary  of  each. 

DATE:  Written  comments  by:  January  19, 
1982:  PMN  81-599,  81-600  and  81-601. 


ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
“[OPTS-51359)”  and  the  speciHc  PMN 
number  should  be  sent  to:  Document 
Conrol  Officer  (TS-793),  Office  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-409, 401  M  St,  SW.,  Washington,  D.C. 
20460  (202-755-5687). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Dull,  Acting  Chief,  Notice  Review 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-216, 401  M  St.,  SW.,  Washington,  D.C. 
20460  (202-426-2601). 

SUPPLEMENTARY  INFORMATION:  The 
following  are  summaries  of  information 
provided  by  the  manufacturer  on  the 
PMNs  received  by  EPA: 

PMN  81-599 

Close  of  Review  Period.  February  ,18, 
1982. 

Manufacturer’s  Identity.  Claimed 
confidential  business  information. 

Specific  Chemical  Identity.  Claimed 
confidential  business  information. 
Generic  name  provided:  Substituted 
benzenesulfonic  acid  salt. 

Use.  The  manufacturer  states  that  the 
PMN  substance  will  be  used  as  a  site- 
limited  intermediate. 

Production  Estimates 


1 

Maximum 
kilograms 
'  per  year 

1 

1  year  . - . . 

3,000 

2  year  . . . . ' 

4,000 

3  year . . . 

5,000 

Physical/Chemical  Properties 

Melting  point — 270°  C  with 
decomposition. 

Solubility:  water — 0.1-1%. 

Toxicity  Data.  No  data  were 
submitted. 

Exposure.  The  manufacturer  states 
that  during  manufacture  and  use  15 
workers  may  experience  dermal  and 
inhalation  exposure  up  to  2  hrs/day,  up 
to  2  days/yr  during  manual  transfer 
operations. 

Environmental  Release/Disposal.  The 
manufacturer  states  that  release  to  the 
environment  will  be  negligible.  Disposal 
is  by  inceneration. 

PMN  81-600 

Close  of  Review  Period.  February  18, 
1982. 

Manufacturer’s  Identity.  Claimed 
confidential  business  information. 

Specific  Chemical  Identity.  Claimed 
confidential  business  information. 
Generic  name  provided:  Dichroic  tetra- 
azo  ester  dye. 


Use.  Claimed  confidential  business 
information. 


1  year. 

2  year 

3  year 


Production  Estimates 


1  KHograms  per  year 

Minimum 

Maximum 

.025 

.050 

.1 

.05 

.1 

.5 

Physical/Chemical  Properties 

Melting  point — >250°  C. 

Vapor  pressure — <lX10“®Torr. 

Toxicity  Data.  No  data  were 
submitted. 

Exposure.  The  manufacturer  states 
that  during  manufacture  1  worker  may 
experience  synthesis  exposure  100 
days/yr  during  filling  operations. 

Environmental  Release/Disposal.  The 
manufacturer  states  that  release  to  the 
environment  will  be  negligible.  Disposal 
is  by  approved  waste  disposal  firm. 

PMN  81-601 

Close  of  Review  Period.  February  18. 
1982. 

Manufacturer’s  Identity.  Claimed 
confidential  business  information. 

Specific  Chemical  Identity.  Claimed 
confidential  business  information. 
Generic  name  provided:  Dichroic  tetra- 
azo  dye. 

Use.  Claimed  confidential  business 
information. 


Production  Estimates 


Kilograms  per  year 

Minimum 

Maximum 

1  year _ _ 

.025 

.050 

2  year . . . 

05 

.1 

3  year . . . 

.1 

■5 

Physical /Chemical  Properties 

Melting  point — >250°  C. 

Vapor  pressure — <lxi0“®Torr. 
Toxicity  Data.  No  data  were 
submitted. 

Exposure.  The  manufacturer  states 
that  during  manufacture  1  worker  may 
experience  synthesis  exposure  100 
days/yr  during  filling  operations. 

Environmental  Release/Disposai.  The 
manufacturer  states  that  release  to  the 
environment  will  be  negligible.  Disposal 
is  by  approved  waste  disposal  firm. 

Dated:  November  24, 1981. 

Woodson  W.  Bercaw, 

Acting  Director,  Management  Support 
Division. 

|FR  Doc.  81-34728  Filed  13-2-81;  8:45  am] 

BILUNG  CODE  SS60-31-M 
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[OPTS-51360;  TSH-FRL-1997-11 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufactiu'e  notices  are 
discussed  in  EPA  statements  of  interim 
policy  published  in  the  Federal  Register 
of  May  15, 1979  (44  FR  28558)  and 
November  7, 1980  (45  FR  74378).  This 
notice  announces  receipt  of  two  PMNs 
and  provides  a  summary  of  each. 
dates:  Written  comments  by.  January 
24, 1982;  PMN  81-602  and  81-603. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
‘‘[OPTS-51360]”  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Office  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-409,  401  M  St.,  SW.,  Washington,  D.C. 
20460  (202-755-5687). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Dull,  Acting  Chief,  Notice  Review 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-216,  401  M  St.,  SW.,  Washington,  D.C. 
20460  (202-426-2601). 

SUPPLEMENTARY  INFORMATION:  The 
following  are  summaries  ef  information 
provided  by  the  manufacturer  on  the 
PMNs  received  by  EPA: 

PMN  81-602 

Close  of  Review  Period.  February  23, 
1982. 

Manufacturer's  Identity.  Minnesota 
Mining  and  Manufacturing  Company, 
3M  Center,  Building  220-3N-02,  St.  Paul, 
MN  55144. 

Specific  Chemical  Identity,  Decanoic 
acid,  decyl  ester. 

Use.  The  manufacturer  states  that  the 
PMN  substance  will  be  used  in 
industrial  and  commercial  temperature 
indicating  devices  for  perishable 
products. 

Production  Estimates 


Maximum 
kilograms 
per  year 


1st  year . I  3 

2d  year . j  5 

3d  year . . . J  5 


Physical /Chemical  Properties 

Appearance — Oily  liquid. 

Specific  gravity  @  20“  C— 0.84. 

Boiling  point — 164-170/1  mm. 

Flash  point  COC — 350“  F. 

%  volatile  by  volume — 0.5%. 

Freezing  point — ^20“  C. 

Evaporation  rate — <  1. 

Solubility:  water  %  by  wt.  @  20“  C — 
Insoluble. 

Vapor  pressure  @  20“  C — <  1  mm  Hg. 
Toxicity  Data 

Acute  oral  toxicity  LDs# — >  5.0  ml/kg. 
Skin  irritation — ^Very  slight  irritation. 
Eye  irritation — Non-irritant. 

Exposure.  The  manufacturer  states 
that  during  manufacture  and  use  2 
workers  may  experience  dermal 
exposure  up  to  0.5  hr/day,  up  to  20 
days/yr  during  transfer  and  clean  up. 

Environmental  Release /Disposal.  The 
manufacturer  states  that  less  than  10  kg/ 
yr  will  be  released  to  land  and  water. 
Disposal  is  to  a  publicly  owned 
treatment  works  (POTW)  and  by 
landfill. 

PMN  81-603 

Close  of  Review  Period.  February  23, 
1982. 

Manufacturer’s  Identity.  Claimed 
confidential  business  information. 
Organization  information  provided: 
Annual  sales — Over  500  million. 
Manufacturing  site — ^Middle  Atlantic 
and  East  South  Central  regions. 

Standard  Industrial  Classification 
Code— 282. 

Specific  Chemical  Identity.  Claimed 
confidential  business  information. 
Generic  name  provided:  A  modified 
polymer  of  substituted  and 
unsubstituted  alkyl  methacrylates,  a 
substituted  alkane,  an  alkenoic  acid  and 
an  alkyl  acrylate. 

Use.  Claimed  confidential  business 
information.  Generic  use  information 
provided:  The  manufacturer  states  that 
the  PMN  substance  will  be  used  in  a 
contained  use. 

Production  Estimates.  Claimed 
confidential  business  information. 

Physical /Chemical  Properties 

Appearance — Clear  liquid,  amber 
solution. 

Specific  gravity — l.O-l.l. 

Flash  point  (SFCC) — 151“  F. 

Viscosity  for  solids  @  25“  C — 8,000- 
100,000  cps. 

Solvent — 60/40. 

Residual  monomer — <  .50%. 

Toxicity  Data  - 

Acute  oral  toxicity  LDw  (rat) — >  5  g/ 
l^g- 

Acute  dermal  toxicity  UDse  (rat) — >  5 
g/kg. 


Skin  irritation— Slight 
Eye  irritation — Moderate. 

^posare.  The  manufacturer  states 
that  during  manufacture  a  total  of  8 
workers  may  experience  dermal  and 
ocular  exposure  up  to  8  hrs/day,  up  to 
116  days/yr  during  sampling,  analytical, 
equipment  cleaning,  filtration 
replacement  or  drumming. 

Environmental  Release/Disposal.  The 
manufacturer  states  that  no  release  to 
the  environment  is  anticipated.  Disposal 
is  by  landfill  and  incineration. 

Dated:  November  30,  x981. 

Woodson  W.  Beicaw, 

Acting  Director,  Management  Support 
Division. 

{FR  Doc.  B1-3472B  Filed  la-Z-Sl;  IMS  amj 

BHJJNG  CODE  6560-31-M 


IPP  1G2511/T336;  PH-FRL-1997-21 

Pendimethalin;  EstaUishment  of 
Temporary  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  established 
temporary  tolerances  for  the  combined 
residues  of  the  herbicide  pendimethalin 
[A^(l-ethylpropyl)-3,4-dimethyl-2,6- 
dinitrobenzenamine  and  its  metabolite 
4-[(l-ethylpropyl)amino]-2-methyl-3,5- 
dinitrobenzyl  alcohol  in  or  on  the  raw 
agricultrual  commodities,  sweet  com 
grain,  fodder  and  forage  at  0.1  part  per 
million  (ppm). 

date:  These  temporary  tolerances 
expire  April  1, 1983. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Taylor,  Product  Manager  (PM) 

25,  Registration  Division  (TS-767C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
245,  CM#2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202  (703-557- 
1800). 

SUPPLEMENTARY  INFORMATION: 

American  Cyanamid  Co..  PO  Box  400, 
Princeton,  NJ  08540,  has  requested  the 
establishment  of  temporary  tolerances 
for  the  combined  residues  of  the 
herbicide  pendimethalin  [iV-(l- 
ethylpropyl)-3,4-dimethyl-2,6- 
dinitrobenzenamine  and  its  metabolite 
4-((l-ethylpropyl)aminoJ-2-methyl-3,5- 
dinitrobenzyl  dcohol  in  or  on  the  raw 
agricultural  commodities,  sweet  com 
grain,  fodder  and  forage  at  0.1  ppm. 

These  temporary  tolerances  will 
permit  the  continued  marketing  of  the 
above  raw  agricultural  commodities 
when  treated  in  accordance  with  the 
provisions  of  the  experimental  use 
permit  241-EIJP-88  which  is  being 
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issued  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended,  (92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  all 
other  relevant  material  were  evaluated, 
and  it  was  determined  that 
establishment  of  the  temporary 
tolerances  will  protect  the  public  health. 
Therefore,  the  temporary  tolerances 
have  been  established  on  the  condition 
that  the  herbicide  be  used  in  accordance 
with  the  experimental  use  permit  and 
with  the  following  provisions; 

1.  The  total  amount  of  the  active 
herbicide  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  American  Cyanamid  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  April  1, 1983. 
Residues  in  excess  of  these  amounts 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
herbicide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  or  scientific  data  with 
this  herbicide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

As  required  by  Executive  Order  12291, 
EPA  has  determined  that  these 
temporary  tolerances  are  not  a  “Major" 

'  rule  and  therefore  do  not  require  a 
Regulatory  Impact  Analysis.  In  addition, 
the  Office  of  Management  and  Budget 
(OMB)  has  exempted  these  temporary 
tolerances  from  the  OMB  review 
requirements  of  Executive  Order  12291. 
pursuant  to  section  8(b)  of  that  Order. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  610-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec.  408(1),  68  Stat.  516,  (21  U.S.C.  346a(j))) 


Dated:  November  20, 1981. 

Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  61-34728  Filed  12-2-81: 8:45  am] 

BILUNG  CODE  6560-32-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[BC  Docket  No.  81-788  et  al.;  File  No. 
BPCT-790130LI  et  ai.] 

Bay  Television  Inc.,  et  ai;  Hearing 
Designation  Order 

Adopted:  November  9, 1981. 

Released:  November  24, 1981. 

In  re  applications  of:  Bay  Television, 
Inc.,  St.  Petersburg,  Florida,  BC  Docket 
No.  81-788  File  No.  BPCT-790130LI; 
Home  TV,  Incorporated,  St.  Petersburg, 
Florida,  BC  Docket  No.  81-789  File  No. 
BPCT-790803KF:  Oak  Television  of 
Tampa  Bay  Inc.,  St.  Petersburg,  Florida, 
BC  Docket  No.  81-790  File  No.  BPCT- 
790615KH  for  construction  permit. 

1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  of  Bay  Television,  Inc. 

(Bay),  Home  TV,  Inc.  (Home),  and  Oak 
Television  of  Tampa  Bay,  Inc.  (Oak)  for 
authority  to  construct  a  new  commercial 
television  broadcast  station  on  Channel 
38,  St.  Petersburg,  Florida. 

2.  Home  and  Oak  contemplate 
operating  subscription  television  (STV) 
over  their  proposed  facilities.  STV  is 
essentially  an  entertainment  format 
comparable  to  other  entertainment 
packages  except  that  it  is  supported 
directly  by  viewers’  subscriptions  rather 
than  by  advertising  revenues.  In  the 
Second  Report  and  Order  in  Docket 
21502,  FCC  81-13  (released  March  25, 
1981)  The  Commission  decided  not  to 
consolidate  STV  authorization  requests 
with  applications  designated  for 
hearing,  where  some  propose  STV 
operation  and  others  conventional 
facilities.  Accordingly,  the  STV 
authorization  requests  will  not  be 
consolidated  for  hearing  in  this 
proceeding. 

3.  Minority  Broadcasters  of  Florida, 
Inc.  (Minority),  filed  four  oppositions 
against  Oak's  November  21, 1980, 
February  23,  March  20,  and  August  31. 
1981  amendments.  Minority  was  an 
applicant  for  a  construction  permit  on 
Channel  38,  St.  Petersburg,  Florida  when 
it  filed  its  oppositions.  However,  on 
October  29, 1981  Minority’s  application 
was  dismissed.*  Although  Minority  is  no 


'  On  October  20, 1981  the  Commission  approved 
the  merger  agreement  between  Home  and  Minority 


longer  a  party  to  this  proceeding,  the 
objections  raised  by  their  oppositions 
are  a  matter  of  record  and  will  be 
discussed. 

4.  Oak’s  amendment  of  November  21, 

1980  notified  the  Commission  that  Oak’s 
95%  shareholder.  Oak  Industries,  Inc. 
(OIC),  had  applied  for  consent  to 
transfer  negative  control  of  KBSC-TV, 
Corona,  California.  By  its  February  23, 

1981  amendment.  Oak  informed  the 
Commission  that  OIC  had  effectuated 
the  transfer  of  control.  Oak’s  March  20, 
July  20,  and  August  31, 1981 
amendments  contain  revised  exhibits  of 
OIC’s  broadcast  interests  which 
reflected  OIC’s  transfer  of  control  of 
KBSC-TV  to  a  voting  trustee.  Each  of 
these  amendments  states  that  the 
information  provided  is  being  submitted 
pursuant  to  §  §  1.65  and  73.3522,  that 
acceptance  of  the  amendment  would  not 
disrupt  processing  of  the  applications, 
and  that  the  other  applicants  would  not 
be  prejudiced  by  the  acceptance  of  the 
amendment. 

5.  Minority  proposes  that  Oak’s 
amendments  referring  to  the  transfer  of 
its  stock  in  KBSC-TV  be  accepted  for 

§  1.65  purposes  only.  They  point  out  that 
the  transfer  of  control  was  a  voluntary 
action  taken  and  reported  after  the 
period  for  amendment  as  a  matter  of 
right  had  expired.  In  addition,  they 
contend  that  this  action  would  improve 
Oak’s  comparative  posture  by  improving 
its  diversification  showing. 

6.  The  Commission  does  not  allow 
applicants  to  amend  their  applications 
after  the  pre-hearing  period  for  filing 
amendments  as  a  matter  of  right  has 
passed,  in  a  manner  which  would 
improve  their  comparative  posture.  Mid- 
Florida  Television  Corporation,  76  FCC 
2d.  158,  46  RR  2d  1503  (1980).  The 
divestiture  of  an  applicant’s  broadcast 
interests  improves  its  comparative 
posture.  See,  Azalea  Corporation,  38 
FCC  2d  95, 104;  25  RR  2d  975.  986-87 
(Rev.  Bd.  1972).  OIC’s  transfer  of 
negative  control  of  KBSC-TV  took  place, 
and  was  reported,  after  the  period  to 
amend  as  of  right  had  passed.  Since  OIC 
owns  95%  of  Oak’s  stock.  Oak’s 
comparative  posture  would  be  improved 
by  an  unconditional  acceptance  of  the 
amendments.  In  light  of  Commission 
policy  prohibiting  applicants  from 
accruing  a  comparative  advantage  from 
post  cut-off  amendments  and  Oak’s 
repeated  assurance  that  the  other 
applicants  would  not  be  prejudiced  by 
the  amendments’  acceptance.  Oak’s  four 


which  required  Minority  to  dismiss  its  application. 
Under  the  terms  of  the  agreement  Minority's 
principals  would  each  be  offered  a  one-thirteenth 
interest  in  Home. 
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amendments  will  be  accepted  on  the 
condition  that  its  comparative  posture 
will  not  be  improved  by  their 
acceptance. 

7.  Bay  Television,  Inc.  (Bay)  * 
Applicant  estimates  that  $692,140  will  be 
required  to  construct  the  proposed 
station  and  operate  it  for  three  months, 
itemized  as  follows: 

Equipment  downpayment . None 

Equipment  lease  (S  months) _  $139,140 

Land . 100,000 

Building . 85,000 

Miscellaneous _ _ 150,000 

Operating  Costs _ 218,000 

Total _ _ 692,140 


Applicant  plans  to  finance 
constixiction  and  operation  with  the 
following  funds:  a  bank  loan  of  up  to 
$1,775,000  to  Chesapeake  Television, 

Inc.  and  $1,000  existing  capital. 

8.  Applicant  relies  on  a  bank  loan  to 
Chesapeake  Television,  Inc.  which  was 
originally  applicant's  parent 
corporation.  However,  in  its  amendment 
of  August  15, 1979,  applicant  notified  the 
Commission  of  its  reorganization. 
Chesapeake  Television,  Inc.  terminated 
its  involvement  with  the  applicant. 
Chesapeake’s  seven  shareholders 
acquired  shares  of  the  applicant 
corporation  in  direct  proportion  to  their 
holdings  in  Chesapeake.  Since 
Chesapeake  has  terminated  its 
relationship  with  the  applicant.  Bay 
cannot  rely  on  the  $1,775,000  bank  loan 
to  Chesapeake  to  finance  its  proposed 
station.  However,  applicant  has 
demonstrated  that  it  has  $1,000  existing 
capital.  Accordingly,  an  issue  will  be 
designated  to  determine  whether 
applicant  can  obtain  the  $691,140  it 
needs  to  construct  and  operate  its 
proposed  station. 

9.  Bay  proposes  a  transmitter  site 
which  is  1  mile  short-spaced  to  an 
existing  station,  WXL'T-TV,  Sarasota, 


’Bay  Television.  Inc.  is  39.1%  owned  by  the 
Commercial  Radio  Institute,  Inc.  (CRI).  David  D. 
Smith  is  a  4.8%  shareholder  of  CRL  Cm  has 
ownership  interests  in: 

WPTT-TV,  Pittsburgh,  Pennsylvania 
WBFF-TV,  Baltimore,  Maryland 
Channel  28,  Columbus,  Ohio  (construction  permit 
granted) 

Channel  38,  St  Petersburg.  Florida  (appbcation) 
Channel  61,  Wilmington,  Delaware  (application) 
Channel  61,  Hartford,  Connecticut  (application) 

In  addition,  David  Smith  owns  33%  of  Comark 
Television,  Inc.,  the  applicant  for  television  stations 
in: 

Channel  26,  Daytona  Beach,  Florida 
Channel  38,  New  Orleans,  Louisiana 
Channel  IS,  San  Juan,  Puerto  Rico 
Channel  15,  Portland,  Maine 
Channel  62,  Syracuse,  New  Yoik 
Section  73.636(a)(2)  of  the  Commission’s  Rules 
limits  a  party  to  direct  or  indirect  interest  in  no 
more  than  seven  television  stations. 


Florida.^  Applicant  has  not  requested 
waiver  §  73.610(d)  of  the  Rules. 
Accordingly,  an  issue  with  respect  to  the 
short-spacing  of  Bay’s  proposed 
transmitter  site  will  also  be  specified. 

10.  Home  TV,  Inc.  (Home).  Home 
estimates  that  $920,259  will  be  required 
to  construct  the  proposed  station  and 
operate  for  three  months,  itemized  as 
follows: 


Equipfnent  downpayment . $529,250 

Equipment  payments . . 134.959 

Building . - . . .  45,000 

Miscellaneous . . 68,000 

Operating  Costs,  three  months' _  143,050 


Total. — . . .  920,259 


'  Includes  land. 

Home  plans  to  finance  construction 
and  operation  with  the  following  funds:  * 
$1,580,(XX)  from  its  STV  franchisee, 
Suncoast  STV,  Inc.  (Suncoast);  either 
$200,0(X)  from  the  sale  of  air  time  to 
Suncoast  or  6%  of  the  gross  monthly 
program  receipts  from  Suncoast’s  STV 
operation,  whichever  is  greater;  $15,000 
is  existing  capital;  and  $1,(XX)  from  its 
stock  subscription  agreements. 

11.  Applicant  relies  on  the  proceeds  of 
a  $5,(XX),0(X)  bank  loan  which  will  be 
made  to  Subscription  Television  of 
America,  Inc.  (STA).  STA  will  then 
make  available  the  portion  of  these 
fimds  that  its  subsidiary,  Suncoast, 
requires  to  meet  its  commitment  to 
Home.  Suncoast  states  in  a  letter  of 
intent  that  it  will  make  up  to  $1,580,000 
of  the  funds  it  receives  from  STA 
available  to  the  applicant.  Simcoast 
conditions  the  availability  of  these  funds 
on  both  the  grant  of  the  construction 
permit  and  STV  authorization.  Since 
STV  authorization  is  granted 
independently  of  the  grant  of  the 
construction  permit,  the  applicant 
cannot  rely  on  the  $1,580,000. 

12.  Applicant  also  relies  on  payment 
of  the  greater  sum:  either  $200,000  *  from 
the  sale  of  its  air  time  to  Suncoast,  or  6% 
of  the  gross  monthly  program  receipts  of 
Suncoast’s  STV  operation.  Since 
payment  of  either  amount  is  conditioned 
upon  STV  authorization,  and  STV 
authorization  is  granted  independently 
from  the  grant  of  the  construction 
permit,  applicant  cannot  rely  on  either 
the  $200,0(X)  or  a  percentage  of  the 


’Applicant  submitted  an  FAA  Determination  of 
No  Hazard  to  Air  Navigation  for  a  site  with 
different  co-ordinates  (rom  the  site  mentioned  in  its 
application.  Applicant  has  never  amended  its 
application  to  reflect  a  change  of  location  of  its 
transmitter  site. 

’Applicant's  source  of  funding  was  assigned  to 
applicant  by  MBF  as  a  product  of  their  merger.  See, 
footnote  1  supra. 

’Suncoast  has  agreed  to  pay  $800,000  to  Home  for 
air  time.  Applicant  then  divided  that  figure  by  four 
to  determine  what  it  would  receive  for  the  first  three 
months  of  operation. 


proceeds  frt)m  Suncoast’s  STV 
operation.  Further,  Simcoast  is  not 
required  to  pay  applicant  the  $200,000 
until  STV  operations  commence. 

Payment  of  percentage  of  gross  receipts 
would  not  occur  until  30  days  after  the 
close  of  the  quarterly  account  period. 
Therefore,  applicant  would  not  receive 
the  funds  in  time  for  it  to  be  used  for  the 
construction  and  operation  of  the  station 
during  the  first  three  months.  For  the 
reasons  discussed  above,  applicant  may 
not  rely  on  either  the  $200,000  or  a 
percentage  of  the  proceeds  firom 
Simcoast’s  STV  operation. 

13.  Applicant  relies  on  $15,0(X)  in 
existing  capital  and  $1,000  to  be  raised 
by  stock  subscriptions.  Home  has 
demonstrated  that  it  has  $15,000  in 
existing  capital  to  finance  and  construct 
the  proposed  station.  According  to  the 
merger  agreement  between  Home  and 
Minority  Broadcasters  of  Tampa  Bay, 
each  of  the  thirteen  principals  will 
receive  769  shares  of  the  merged  entity. 
The  shares  will  be  purchased  for  $0.10 
each.  Home  will  receive  approximately 
$1,000  frt)m  these  subscriptions.  In  light 
of  the  nominal  amount  raised  by  the 
subscriptions,  the  Commission  will  not 
require  the  submission  of  thirteen 
separate  subscription  agreements  or 
inquire  into  the  princip^s’  ability  to 
meet  their  commitments.  Therefore, 
applicant  may  rely  on  the  $1,000  it  will 
raise  by  its  stock  subscriptions. 
Accordingly,  an  issue  will  be  designated 
to  determine  whether  Home  has  the 
additional  $904,259  necessary  to 
construct  and  operate  its  proposed 
station. 

14.  Section  73.636(a)(1)  sets  forth  a 
policy  against  granting  television 
construction  permits  to  applicants  who 
directly  or  indirectly  own,  operate  or 
control  the  radio  station  licensed  to  a 
community  which  is  completely 
encompassed  by  the  predicted  Grade  A 
contour  of  their  proposed  television 
station.  Since  Home  filed  its  application 
before  September  13, 1979,  its 
application  is  subject  to  Note  8  of  the 
Ride.  Note  8  exempts  UHF  applicants 
from  the  blanket  prohibition  of 

§  73.636(a)(1)  and,  instead,  requires 
case-by-case  analysis  to  determine 
whether  common  ownership,  operation, 
or  control  of  the  stations  in  question 
would  be  in  the  pubUc  interest  Notice  of 
Proposed  Rule  Making  in  BC  Docket  79- 
235.  44  FR  5603  (1979).  Two  of  Home’s 
principals,  Robert  L  Gilder,  and  }. 

Eugene  Danzey,  have  broadcast 
interests  in  ra^o  stations  which  would 
raise  Note  8  issues  if  Home’s  application 
were  granted.  Robert  L  Gilder,  7.69% 
shareholder  of  the  applicant  is  the 
President  of  WTMP  (AM),  Tampa, 
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Florida.  Since  Home’s  proposed  station’s 
Grade  A  contour  would  envelop  Tampa, 
a  one-to-a-market  issue  will  be 
designated  regarding  Mr.  Gilder’s 
broadcast  interests.  J.  Eugene  Danzey, 
Director,  Vice-President  Sales  and  7.69% 
shareholder  of  Home,  is  the  Vice- 
President,  General  Manager  and  fifty 
percent  shareholder  of  WRXB  (AM),  St. 
Petersburg  Beach,  Florida.  If  Home’s 
application  were  granted,  the  predicted 
Grade  A  contour  would  completely 
encompass  the  community  of  license  of 
WRXB.  However,  Mr.  Danzey  has 
agreed  to  divest  himself  of  all  interest  in 
WRXB  upon  grant  of  a  construction 
permit  for  Home’s  proposed  station. 
Accordingly,  no  issue  will  be  specified 
regarding  Mr.  Danzey’s  broadcast 
interests,  but  any  grant  of  Home’s 
construction  permit  will  be  conditioned 
on  Mr.  Danzey  severing  his  association 
with  WRXB  (AM). 

15.  On  June  15, 1981,  Home  amended 
its  application  to  reflect  the  results  of 
election  of  officers  held  during  its 
annual  stockholders  meeting  of  May  25, 
1981.  Several  officers  changed  position 
within  the  applicant’s  corporation.  In 
addition,  a  new  officer,  Beverly  Ann 
Kennard,  was  elected  Assistant 
Secretary.^On  August  3, 1981,  Home 
further  amended  its  application  to 
provide  the  informatijn  required  by 
Form  301,  Section  II,  Tables  I  and  II  for 
Ms.  Kennard.  In  its  August  3, 1981, 
amendment.  Home  renounced  any 
comparative  advantage  which  might 
accrue  by  virtue  of  its  amendment. 

16.  Bay  filed  an  opposition  to  Home’s 
June  15, 1981  amendment.  Bay  contends 
that  the  applicant  was  attempting  to 
accrue  an  improper  comparative 
advantage  by  virtue  of  its  post  cut-off 
amendment.  Bay  objects  to  Ms.  Miller’s 
elevation  from  Secretary  to  Vice-  , 
President  and  Mr.  Rahall’s  advancement 
from  Comptroller  to  Secretary- 
Treasurer.  In  addition.  Bay  objects  to 
the  inclusion  of  Ms.  Kennard’s  name  as 
an  officer,  and  Home’s  failure  to  include 
Table  I  and  II  data  on  her.  While  Bay 
does  not  object  to  the  acceptance  of  the 
June  15, 1981,  amendment,  it  advocates 
barring  Home  from  receiving  any 
comparative  advantage  by  its 
acceptance. 

17.  Since  Home’s  June  15, 1981  and 
August  3, 1981,  amendments  were  timely 
filed  and  their  acceptance  would  not 
disrupt  the  proceeding,  these  two 
amendments  will  be  accepted  for  §  1.65 


*  Home's  June  16, 1961  amendment  states  that  the 
election  results  do  not  alter  the  previously  8led 
integration  proposal  with  respect  to  full  time 
participation  of  its  officers.  In  addition,  in  its 
petition  for  leave  to  amend,  Home  states  that 
acceptance  of  the  amendment  would  not  prejudice 
any  party,  or  prove  disruptive  of  the  proceeding. 


purposes.  In  light  of  Home’s 
renunciation  of  any  comparative 
advantage  arising  fi*om  the  acceptance 
of  its  August  3rd  amendment  and  its 
statement  that  acceptance  of  its  June  15, 
1981,  amendment  will  not  prejudice  any 
other  parties  to  the  proceeding,  these 
two  amendments  are  accepted  on  the 
condition  Home’s  comparative  posture 
will  not  be  improved  by  their 
acceptance.  Accordingly,  Bay’s 
opposition  will  be  denied. 

18.  Oak  Television  of  Tampa  Bay, 
Incorporated  (Oak).  We  have  not  - 
received  a  determination  from  the 
Federal  Aviation  Administration  that 
Oak’s  proposed  tower  height  and 
location  would  not  constitute  a  hazard 
to  air  navigation.  Accordingly,  an  issue 
regarding  Uiis  matter  will  be  specified. 

19.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  However,  since  the  proposals 
are  mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

Accordingly,  it  is  ordered.  That,  . 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  at  a  time  and  place  before 
an  Administrative  Law  Judge  to  be 
specified  in  a  subsequent  order,  upon 
the  following  issues: 

1.  To  determine  with  respect  to  Bay 
Television,  Inc,: 

(a)  whether  it  has  the  additional 
$6^,140  available  to  finance  (he 
construction  and  operation  expenses; 

(b)  whether  the  proposal  of  the 
applicant  is  consistent  with  the 
minimiun  mileage  separation 
requirements  of  Section  73.610  and  if 
not,  whether  circumstances  exist  which 
would  warrant  a  waiver  of  that  rule. 

(c)  whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  and  (b), 
applicant  is  financially  and  teclmically 
qualified. 

2.  To  determine  with  respect  to  Home 
TV,  Inc.: 

(a)  whether  Home  has  the  additional 
$904,259  available  to  finance  the 
construction  and  operation  expenses; 

(b)  whether,  in  light  of  Mr.  Gilder’s 
interest  in  WIMPJAM),  Tampa,  Florida, 
grant  of  Home  TV,  Inc.’s  application 
would  be  in  the  public  interest. 

(c)  whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  and  (b) 
applicant  is  financially  and  legally 
qualified. 

3.  To  determine,  with  respect  to  Oak 
Television  of  Tampa  Bay,  Incorporated: 
Whether  there  is  a  reasonable 


possibility  that  the  tower  height  and 
location  proposed  would  constitute  a 
hazard  to  air  navigation. 

4.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

5.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

21.  It  is  further  ordered.  That,  grant  of 
a  construction  permit  to  Home  TV  Inc., 
will  be  subject  to  the  following 
condition:  ^ior  to  the  commencement  of 
operation,  Mr.  Danzey  shall  certify  to 
the  Commission  that  he  severed  all 
interest  in  and  connection  with  WRXB 
(AM),  St.  Petersburg  Beach,  Florida. 

22.  It  is  further  ordered.  That,  Bay 
Television,  Inc.’s  Opposition  to  Home’s 
June  15, 1981  amendment  is  denied. 

23.  It  is  further  ordered.  That,  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  with  respect  to 
issue  three. 

24.  It  is  further  ordered.  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party 
respondent  herein  shall,  pursuant  to 

§  1.221(c)  of  the  Commission’s  rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  to  present  evidence  on  the  issues 
specified  in  this  Order. 

25.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Conununications 
Act  of  1934,  as  amended,  and  §  73.3594 
of  the  Commission’s  rules,  give  notice  of 
the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  rules. 

Federal  Conununications  Conunission. 

Larry  D.  Eads, 

Chief  Broadcast  Facilities  Division, 

Broadcast  Bureau 

[FR  Doc.  81-34651  Filed  12-Z-Bl;  8:45  am] 

BILUNG  CODE  6712-01-M 


Radio  Technical  Commission  for 
Marine  Services  (RTCM)  Meetings 

In  accordance  with  Pub.  L.  92-463, 
“Federal  Advisory  Committee  Act,"  the 
schedule  of  future  Radio  Technical 
Commission  for  Marine  Services 
(RTCM)  meetings  is  as  follows: 

Special  Committee  No.  79 

“Universal  Marine  Radiotelephone  * 
Compatibility” 
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Notice  of  4th  Meeting:  Wednesday,  * 
December  16, 1981 — 9:30  a.m.. 
Conference  Room  A-106,  FCC  Annex, 
1229  20th  Street,  N.W.,  Washington, 
D.C. 

Agenda 

1.  Administrative  Matters. 

2.  Discussioii  concerning  tasks  and 
organization. 

3.  Report  of  Working  Groups. 

T.  B.  Miller,  Chairman  SC-79,  WJG 
Telephone  Company,  P.O.  Box  9363, 
Memphis,  TN  38109,  Phone:  (901)  789- 
3800 

Special  Committee  No.  81 

“Review  of  FCC  Rules  Applicable  to 
VHF-FM  Maritime  Frequencies” 

Notice  of  3rd  Meeting:  Wednesday, 
December  16, 1981 — 1:00  p.m.. 
Conference  Room  A-106,  FCC  Annex, 
1229  20th  Street,  N.W.,  Washington, 
D.C. 

Agenda 

1.  Administrative  Matters. 

2.  Review  of  FCC  Rules,  Parts  81  and 
83. 

Carl  Gray,  Chairman  SC-81,  Consultant, 
American  Waterways  Operators,  Inc., 
1055  Dalebrook  Drive,  Alexandria,  VA 
22308,  Phone:  (703)  360-4825 

Executive  Committee  Meeting 

Notice  of  December  Meeting:  Thursday, 
December  17, 1981 — 9:30  a.m.. 
Conference  Room  A-110, 1229  20th 
Street,  N.W.,  Washington,  D.C. 

Agenda 

1.  Administrative  Matters. 

2.  Consideration  of  Terms  of 
Reference  for  new  Special  Committees: 

a.  Minimum  Performance  Standards 
(MPS)  for  Automated  Vessel  Reporting 
Systems. 

b.  Update  of  RTCM  SC-65  final  report 
concerning  “Ship  Radar  and  Related 
Matters”. 

Special  Committee  No.  80 

“FCC  Rules  Review  as  Required  by 
Regulatory  Flexibility  Act  of  1980” 
Notice  of  1st  Meeting:  Thursday, 
December  17, 1981 — 1:30  p.m.. 
Conference  Room  A-110,  FCC  Annex, 
1229  20th  Street,  N.W.,  Washington, 
D.C. 

Agenda 

1.  Administrative  Matters. 

2.  Discussion  concerning  tasks  and 
organization. 

3.  Working  group  assignments. 
Charles  S.  Carney,  Chairman  SC-80, 

Nav-Com,  Inc.,  711  Grand  Blvd.,  Deer 
Park,  NY  11729,  Phone:  (516)  667-7710 
The  RTCM  has  acted  as  a  coordinator 
for  maritime  telecommunications  since 


its  establishment  in  1947.  All  RTCM 
meetings  are  open  to  the  public.  Written 
statements  are  preferred,  but  by 
previous  arrangement,  oral 
presentations  will  be  permitted  within 
time  and  space  limitations. 

Those  desiring  additional  information 
concerning  the  above  meeting(8)  may 
contact  either  the  designated  chairman 
or  the  RTCM  Secretariat  (phone:  (202) 
632-6490). 

Federal  Communications  Commission. 
William ).  Tricarico, 

Secretary. 

|FR  Doc.  81-34662  Filed  12-2-81;  8:45  ain| 
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[BC  Docket  No.  81-824  and  81-825;  File 
Nos.  BPET-558  and  595] 

Public  Communication  Foundation  for 
North  Texas  and  Denton  Channel  Two 
Foundation,  Inc.;  Hearing  Designation 
Order 

Adopted:  November  24, 1981. 

Released:  December  1, 1981. 

In  the  matter  of  Public  Cmnmunication 
Foundation  for  North  Texas,  Flower 
Mound,  Texas;  BC  Docket  No.  81-824, 
File  No.  BreT-858,  and  Denton  Channel 
Two  Foundation,  Inc.,  Denton,  Texas, 

BC  Docket  No.  81-825,  File  No.  BPET- 
505,  For  a  Television  construction 
permit. 

1.  The  Commission  has  before  it:  (a) 
above-captioned  mutually  exclusive 
applications  of  Public  Communication 
Foundation  for  North  Texas  (PCF)  and 
Denton  Channel  Two  Foundation,  Inc. 
(Denton  Foundation)  for  a  new 
noncommercial  educational  television 
station  to  operate  on  Channel  Z, 
allocated  to  Denton,  Texas;*  (b) 
petitions  to  deny  filed  by  each  applicant 
against  the  other,^  and  (c)  related 
pleadings. 

2.  PCF  and  Denton  Foundation  specify 
Flower  Mound  and  Denton,  respectively, 
as  their  communities  of  license. 
Consequently,  it  will  be  necessary  to 
determine,  pursuant  to  section  307(b)  of 
the  Communications  Act  of  1934,  as 
amended,  whether  a  new  station  in 
Flower  Mound  or  Denton  would  better 
provide  a  fair,  efficient,  and  equitable 
distribution  of  radio  service.  If  the 
section  307(b)  issue  is  not  determinative 
(the  applicants  would  serve  substantial 
areas  in  common),  the  applications  can 


*  Pursuant  to  §  73.607(b)  of  the  Commission’s 
Rules,  PCF  proposes  Flower  Mound,  Texas,  as  its 
community  of  license. 

*  The  petitions  are,  in  essence,  pre-designation 
petitions  to  specify  issues.  Since  such  petitions  are 
no  longer  permitted,  they  will  be  dismissed. 
Processing  of  Contested  Broadcasting  Applications, 
72  F.C.C.  2d  202  (1979). 


be  considered  under  the  comparative 
issue. 

Public  CommunicatioD  Foundation  for 
North  Texas 

3.  PCFs  proposal  embodies  several 
factors  identified  by  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  as  relevant  to  a 
determination  as  to  whether  an 
applicant  realistically  proposes  to  serve 
another  (usually  larger)  community 
rather  than  the  one  specified  as  its 
proposed  community  of  license  [de  facto 
reallocation).  Communications 
Investment  Corporation  v.  Federal 
Communications  Commission,  641  F  2d 
954  (1981).  PCF  plans  to  locate  its 
transmitter  near  Cedar  Hill,  Texas, 
approximately  12  miles  southwest  of 
Dallas,  Texas,  and  28  miles  south  of 
Flower  Mound.  This  represents  a 
distance  ratio  of  approximately  2:1.  The 
site  is  within  two  miles  of  the  sites  of  12 
radio  and  television  stations  licensed  to 
Dallas  and/or  Fort  Worth.  From  the 
proposed  site,  PCF  would  encompass  all 
of  Dallas,  Fort  Worth,  and  Flower 
Mound  within  its  predicted  city  grade 
contour  (74  dBu).  Flower  Mound  is  a 
rural  community  of  4,402  persons  with 
DO  major  industry  and  only  one  public  . 
elementary  school.  The  1980  Census 
indicates  diat  Dallas  has  a  population  of 
904,078  and  Fort  Worth  has  a  population 
of  385,141.  PCF,  the  licensee  of  KERA- 
TV  and  KERA-FM,  Dallas,  proposes  to 
locate  its  main  studio  in  Dallas  and 
share  staff  and  facilities  with  its  DaUas 
stations.  PCFs  administrative  offices 
are  located  in  Dallas  and  52  of  its  54 
officers  and  directors  reside  in  either 
Dallas  or  Fort  Worth;  no  members  of  the 
governing  board  or  officers  or  directors 
are  residents  of  Flower  Mound.  These 
factors  raise  a  substantial  question  as  to 
whether  PCF  realistically  intends  to 
serve  Dallas  and  Fort  Worth,  rather  than 
Flower  Mound,  and  an  appropriate  issue 
will,  therefore,  be  specified. 

4.  Section  73.1125  of  the  Commission’s 
rules  requires  that  the  main  studio  of  a 
television  station  be  located  within  the 
city  of  license  but  that,  on  a  showing  of 
good  cause,  the  main  studio  may  be 
located  outside  that  community.  As 
stated  in  paragraph  3  above,  PCF 
proposes  to  locate  its  main  studio  in 
Dallas.  Since  the  main  studio  location  is 


*  The  Conunisraon  recently  has  indicated  that  it 
intends  to  revisit  its  current  de  facto  reallocation 
policy.  The  staff  has  beeii  directed  to  prepare  an 
item  for  the  Commission’s  consideration  for  the 
purpose  of  reexamining  that  policy.  Son 
Broadcasting,  Inc.,  FCC  81-542  (released  November  . 
19, 1981).  If  and  when  the  Commission's  de  facto 
reallocation  policy  is  changed,  the  new  policy  will 
be  applied  to  all  pending  applicetions,  inclwhng  any 
then  in  hearing. 
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a  factor  to  be  considered  in  a 
determination  of  the  de  facto 
reallocation  question  of  Channel  2  to 
Dallas  or  Fort  Worth,  we  are  unable  to 
determine  that  good  cause  exists  or  that 
locating  the  main  studio  in  Dallas  would 
be  consistent  with  operation  of  the 
station  in  the  public  interest. 
Accordingly,  an  appropriate  issue  will 
be  specified. 

5.  PCF  estimates  that  $2,840,445  will 
be  required  to  construct  its  proposed 
station  and  to  operate  it  for  three 
months,  itemized  as  follows: 


Equipment.. . . $2,162,695 

Land- _ _ 400,000 

Building . . 125,000 

Other  Costs .  105,000 


Total  constnjction  costs . . . . .  2,742,695 

Operating  costs  (three  months) _ _  97,750 


To  meet  its  construction  expenses,  PCF 
intends  to  rely  upon  $2,946,795  from  a 
fund-raising  drive  and  upon  a  loan  of 
$500,000  from  the  First  National  Bank  in 
Dallas,  and  to  meet  its  operating  costs 
for  three  months,  the  applicant  relies  on 
annual  project  income  of  $491,400  from 
the  Dallas  County  Community  College 
District  (DCCCD).  Section  73.621(d)  of 
the  Commission’s  Rules  prohibits  the 
sale  of  time  by  a  noncommercial 
educational  television  station  and  limits 
consideration  to  be  received  to  the  costs 
incidental  to  the  production  and 
broadcasting  of  programs.  In  any  case, 
the  agreement  with  DCCCD  is  too 
speculative,  since  DCCCD  states  only 
that  it  .  .  would  almost  certainly  be 
interested  in  negotiating  an  agreement 
with  (PCF)  for  the  use  of  some  of  the 
additional  time  which  would  be 
available."  With  respect  to  a  planned 
fund-raising  campaign,  in  the  absence  of 
a  showing  that  nearly  $3,000,000  can  be 
raised  from  the  public,  we  also  find  this 
source  of  funds  too  speculative  to  rely 
upon.  Consequently,  it  appears  that  the 
applicant  will  have  only  $500,000  upon 
which  it  can  rely,  and  an  appropriate 
financial  issue  will  be  speciBed. 

6.  As  stated  in  Paragraph  3  above, 
Dallas  is  the  community  of  Kcense  of 
KERA-TV  and  KERA-FM,  and  PCFs 
predicted  city  grade  contour  for  its 
proposed  Flower  Mound  facility  would 
encompass  the  entire  city  of  Dallas.  The 
Commission  has  under  consideration  a 
proposal  which  would  extend  our 
multiple  ownership  rules  to  include 
noncommercial  stations.  Notice  of 
Proposed  Rule  Making  in  DC  Docket  No. 
78-165,  43  F.R.  31047  (July  19, 1978). 
Accordingly,  in  the  event  of  a  grant  of 
PCFs  application,  the  construction 
permit  will  be  subject  to  the  outcome  of 
that  proceeding. 


Denton  Channel  Two  Foundation,  Inc. 

7.  Denton  Foundation  estimates  that 
$1,821,550  will  be  required  to  construct 
its  proposed  station  and  to  operate  it  for 
three  months,  itemized  as  follows: 


Equipmeni _ _ $1,486,850 

Building . — - - - - - -  1 1 5,000 

Other  (including  earth  station,  engineering 
equipment  miscellaneous  and  pre-operation 

expenses) .  100,660 

Operating  ciosts  (three  months) .  117,040 


Total _ _ 1,821,550 


The  applicant  does  not  indicate  the 
costs  it  will  incur  in  acquiring  a  tower 
site.  Accordingly,  as  appropriate 
financial  issue  will  be  speciBed. 

8.  To  meet  its  expenses,  Denton 
Foundation  intends  to  rely  on  $393,500 
in  existing  capital,  a  $1,191,833  grant 
from  the  National  Telecommunications 
and  Information  Administration  (NTIA), 
an  anticipated  $318,000  from  unnamed 
universities,  $138,777  in  anticipated 
donations,  $65,200  from  project  income, 
and  an  anticipated  community  service 
grant  of  $150,000  from  the  Corporation 
for  Public  Broadcasting  (CPB).  Although 
NTIA  will  not  conunit  funds  to  an ' 
applicant  in  hearing,  we  have  no  reason 
to  suppose  that,  in  the  event  of  a  grant 
of  its  application,  Denton  Foundation 
will  not  receive  the  full  $1,191,833  which 
it  has  requested.  Nevertheless,  we 
cannot  find  that  the  applicant  will  have 
available  any  of  the  other  funds  upon 
which  it  relies.  Since  the  applicant  has 
failed  to  submit  a  balance  sheet,  as 
required  by  FCC  Form  340,  Section  III, 
Question  2(b),  we  cannot  determine  the 
availability  of  any  existing  capital.  No 
university,  corporation,  or  individual 
has  committed  any  other  funds,  and  it  is 
unclear  what  the  ^5,200  from  "project 
income”  represents.  Finally,  credit 
cannot  be  given  for  a  prospective  CPB 
grant,  since  grants  are  not  awarded  until 
after  a  station  is  operational. 
Consequently,  even  with  a  full  grant 
from  NTIA,  Denton  Foundation  would 
require  an  additional  $629,717  plus  the 
cost  of  acquiring  a  transmitter  site,  and 
an  appropriate  financial  issue  will  be 
specified. 

9.  On  August  18, 1978,  counsel  for  PCF 
advised  the  Commission  that  Roy 
Appleton,  the  president  of  Denton 
Foundation,  may  have  improperly 
solicited  or  encouraged  another  person 
to  make  an  improper  ex  parte 
presentation  in  support  of  its 
application.  In  June,  1978,  Appleton 
contacted  Congressman  Ray  Roberts 
about  the  delayed  acceptance  of  its 
application  for  filing.  Roberts  brought 
the  matter  to  the  attention  of 
Congressman  Lionel  Van  Deerlin,  then- 
Chairman  of  the  House  Communications 


Subcommittee,  who,  in  turn,  wrote  then- 
Chairman  Charles  Ferris.  Van  Deerlin’s 
letter  primarily  focused  on  the  status  of 
Denton  Foundation’s  application.  It  did 
not  go  to  the  merits  of  this  case  and  was 
essentially  a  request  for  expeditious 
processing.  Consequently,  we  find  no 
improper  ex  parte  presentation. 

10.  On  July  27, 1978,  Appleton  wrote 
then  Chairman  Ferris  expressing  his 
views  in  favor  of  the  proposed  rule 
making  which  would  extend  the  multiple 
ownership  rules  to  include 
noncommercial  educational  FM  and  TV 
stations.  Notice  of  Proposed  Rule 
Making  in  BC  Docket  No.  78-165,  43  FR 
31047  (July  19, 1978).  The  outcome  of 
that  proceeding  could  affect  the  grantoof 
PCF’s  application.  (See  Paragraph  6 
above).  Since  Appleton’s  letter  did  not 
speak  to  the  merits  of  PCFs  application, 
we  find  no  improper  ex  parte 
presentation. 

11.  In  February,  1980,  the  General 
Investigating  Committee  of  the  Texas 
House  of  Representatives  issued  a 
report  regarding  the  alleged 
misappropriation  of  funds  by  North 
Texas  State  University  and  Texas 
Women’s  University.  The  report  alleges 
that,  contrary  to  state  law,  some  of 
Denton  Foundation’s  legal  and  travel 
expenses  and  the  cost  of  postage  and 
aerial  photographs  were  paid  by  the 
universities.  This  matter  was  referred  to 
the  State  Auditor  and,  ultimately,  to  the 
District  Attorney;  however,  no  formal 
charges  have  been  made.  Consequently, 
no  further  inquiry  is  warranted. 

Conclusion  and  Order 

12.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  Since  the  applications  are 
mutually  exclusive,  the  Conunission  is 
unable  to  make  the  statutory  finding 
that  their  grant  will  serve  the  public 
interest,  convenience,  and  necessity. 
Therefore,  the  applications  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  set  out  below. 

13.  Accordingly,  it  is  ordered.  That, 
pursuant  to  section  309(e)  of  the 
Conununications  Act  of  1934,  as 
amended,  the  above-captioned 
applications  are  designated  for  hearing 
in  a  consolidated  proceeding  to  be  held 
before  an  Administrative  Law  Judge  at  a 
time  and  place  to  be  specified  in  a 
subsequent  Order,  upon  the  following 
issues: 

1.  To  determine,  with  respect  to  Public 
Communication  Foundation  for  North 
Texas: 

(a)  Whether  the  proposal  is 
realistically  one  to  serve  Dallas  and/or 
Fort  Worth,  Texas,  rather  than  Flower 
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Dated  November  30, 1981. 
Francis  C.  Humey, 

Secretary. 

{FR  Doc.  81-34650  Filed  12-2-81;  8:45  am) 
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Mound,  Texas,  and,  if  so,  the  effect 
thereof  on  the  applicant’s  basic 
qualihcations; 

(b)  Whether,  in  the  light  of  the 
evidence  adduced  pursuant  to  (a)  above, 
the  applicant  has  demonstrated  good 
cause  for  locating  its  main  studio 
outside  its  community  of  license  and 
whether  to  do  so  would  be  consistent 
with  operation  of  the  station  in  public 
interest: 

(c)  Whether  the  applicant  has 
available  an  additional  $2,340,445  for  its 
construction  and  three  months  operating 
costs; 

(d)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (c)  above,  the 
applicant  is  Hnancially  qualified. 

2.  To  determine,  with  respect  to 
Denton  Channel  Two  Foundation,  Inc.: 

(a)  The  cost  of  purchasing  or  leasing 
its  proposed  tower  site  for  five  months; 

(b)  Whether  the  applicant  has 
available  an  additional  $829,717  plus  the 
cost  of  purchasing  or  leasing  its 
proposed  tower  site; 

(c)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  and  (b]  above, 
the  applicant  is  financially  qualified. 

3.  To  determine,  in  the  light  of  section 
307(b]  of  the  Communications  Act  of 
1934,  as  amended,  which  of  the 
proposals  would  better  provide  a  fair, 
efficient  and  equitable  distribution  of 
television  service. 

4.  In  the  event  that  it  is  concluded  that 
a  choice  between  the  applications 
should  not  be  based  solely  on  . 
considerations  relating  to  section  307(b), 
to  determine  which  of  the  proposals 
would,  on  a  comparative  basis,  better 
serve  the  public  interest. 

5.  To  determine,  in  the  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

14.  It  is  further  ordered.  That,  in  the 
event  of  a  grant  of  the  application  of 
Public  Communication  Foimdation  for 
North  Texas,  the  grant  shall  be  made 
subject  to  the  outcome  of  the  rule 
making  proceeding  in  Docket  No.  78-165. 

15.  It  is  further  ordered.  That  the 
petitions  to  deny  filed  by  PCF  and 
Denton  Foundation  against  each  other 
are  dismissed. 

16.  It  is  further  ordered.  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  §  1.221(c)  of  the 
Commission’s  rules,  in  perons  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission, 
in  triplicate,  a  written  appearcmce 
stating  an  intention  to  appear  on  the 
date  fixed  for  hearing  and  to  present 
evidence  on  the  issues  specified  in  this 
Order. 


17.  It  is  further  ordered.  That  the 
applicants  herein  shall  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  and  §  73.3594  of  the  Commission’s 
rules  give  notice  of  the  hearing,  within 
the  time  and  in  the  manner  prescribed  in 
such  Rule,  and  shall  advise  the 
Commission  of  the  publication  of  such 
notfce  as  required  by  §  73.3594(g)  of  the 
rules. 


FEDERAL  MARITIME  COMMISSION 

Eastern  Steamship  Lines,  Inc.  et  aL; 
Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation;  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Pub.  L  89-777  (80  Stat  1357, 1358)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
Eastern  Steamship  Lines,  Inc.,  d/b/a 
Eastern  Cruise  Lines  and  Ares  Shipping 
Corporation,  c/o  Eastern  Cruise  Lines, 
1220  Biscayne  Boulevard,  P.O  Box 
010882,  Miami,  Florida  33101. 

Dated:  November  30, 1981. 

Francis  C.  Humey, 

Secretary. 

|FR  Doc.  81-34648  Filed  12-2-81;  8^45  am] 
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Eastern  Steamship  Lines,  Inc.,  et  aU 
Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  ls.i>uance  of  Certifecate 
[Casualty] 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Pub.  L.  89-777  (80  Stat.  1356, 1357)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  540): 
Eastern  Steamship  Lines,  Inc.,  d/b/a 
Eastern  Cruise  Lines  cmd  Ares  Shipping 
Corporation,  c/o  Eastern  Cruise  Lines, 
1220  Biscayne  Boulevard,  P.O.  Box 
010882,  Miami,  Florida  33101. 


Commerce  Bancshares  of  Wyoming, 
Inc.;  Acquisition  of  Bank 

Commerce  BancShares  of  Wyoming, 
Inc.,  Sheridan,  Wyoming,  has  applied  for 
the  Board’s  approval  under  Section 
3(a)(3)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  Section  1842(a)(3)  to 
acquire  75  percent  or  more  of  the  voting 
shares  of  llie  First  National  Bank  of 
Greybull,  Greybull,  Wyoming.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in  Section 
3(c)  of  the  Act  (12  U.S.C.  Section 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Boand  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Reserve  Bank  to  be 
received  not  later  them  December  26, 
1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  28, 1981. 

James  McAfee, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  81-34864  Filed  12-2-81;  8:45  am) 

BILLING  CODE  6210-01-U 


F&M  National  Corp.;  Acquisition  of 
Bank 

F&M  National  Corporation, 
Winchester,  Virginia,  has  applied  for  the 
Board’s  approval  under  Section  3(a)(3) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(3))  to  acquire  100  percent 
of  the  voting  shares  of  Ae  successor  by 
merger  to  The  Suburban  Bank, 
Ric^ond,  Virginia.  The  factors  that  are 
considered  in  acting  on  the  appUcation 
are  set  forth  in  Section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of 
Richmond.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  writing  to  the  Reserve 
Bank  to  be  received  not  later  than 
December  23, 1981.  Any  comment  on  an 


Federal  Communications  Commission. 
William  ).  Tticarico, 

Secretary. 

(FR  Doc.  81-34653  Filed  12-2-81;  8:46  am] 
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application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
question  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  27, 1981. 

James  McAfee, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  81-34667  Filed  12-2-81;  8:45  amt 
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Montana  Bancsystem,  Inc.;  Acquisition 
of  Bank 

Montana  Bancsystem,  Inc.,  Billings, 
Montana,  has  applied  for  the  Board's 
approval  under  3(a)(3)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(3))  to  acquire  80  percent  or  more 
of  the  voting  shares  of  First  Security 
Bank  of  Havre,  Havre,  Montana.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in  3(c)  of  the 
Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of 
Minneapolis.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  writing  to  the  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 

20551,  to  be  received  not  later  than 
December  26, 1981.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  27, 1981. 

James  McAfee, 

Assistant  Secretary  of  the  Board. 

|FR  Doc  81-34872  FUed  12-2-81: 8:45  am| 
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Southwest  Bancshares,  Inc4 
Acquisition  of  Banks 

Southwest  Bancshares,  Inc.,  Houston, 
Texas,  has  applied  for  the  Board’s 
approval  under  3(a)(3)  of  the  Bank 
Holding  Company  Act  (12  U.S.C, 
1842(a)(3))  to  acquire  100  percent  of  the 
voting  shares  of  First  Pasadena  State 
Bank,  Pasadena,  Texas,  and  100  percent 
of  the  voting  shares  of  Republic  State 
Bank,  Houston,  Texas.  The  factors  that 
are  considered  in  acting  on  the 


application  are  set  forth  in  3(c)  of  the 
Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Dallas. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551,  to  be 
received  not  later  than  December  26, 
1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  27. 1981. 

James  McAfee, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  81-34674  Filed  12-2-81:  8:45  ami 
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CBC,  Inc.;  Formation  of  Bank  Holding 
Company 

CBC,  Inc.,  Clovis,  New  Mexico,  has 
applied  for  the  Board's  approval  under 
3(a)(1)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)(1))  to  become  a 
bank  holding  company  by  acquiring  100 
percent  or  more  of  the  voting  shares  of 
The  Citizens  Bank  of  Clovis,  Clovis, 

New  Mexico.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Dallas. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  December  26, 
1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  speciBcally  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  27, 1981. 

James  McAfee, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  81-34663  Filed  12-2-81: 8-45  am) 
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De  Leon  Bancshares,  Inc.;  Formation 
of  Bank  Holding  Company 

De  Leon  Bancshares,  Inc.,  De  Leon. 
Texas,  has  applied  for  the  Board’s 


approvaFunder  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
lM2(a)(l))  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  the  voting  shares,  less 
directors'  qualifying  shares,  of  the 
successor  by  merger  to  Farmers  & 
Merchants  Bank,  De  Leon,  Texas.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in  3(c)  of  the 
Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Dallas. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  December  26, 
1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  27, 1981. 

James  McAfee, 

Assistant  Secretary  of  the  Board. 

[PR  Doc  81-34886  PUed  12-2.81;  8:45  am) 
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Financial  Dominion  of  Kentucky  Corp4 
Formation  of  Bank  Holding  Company 

Financial  Dominion  of  Kentucky 
Corporation,  Radcliff,  Kentucky,  has 
applied  for  the  Board's  approval  under 
3(a)(1)  of  the  Bank  Holding  Company 
Act  (12  U.S.G  1842(a)(l])  to  become  a 
bank  holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
the  Bank  of  North  Hardin,  Radcliff, 
Kentucky.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  St.  Louis. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  December  28, 
1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  November  27. 1981. 

James  McAfee, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  81-34668  Piled  12-2-81;  8:45  am] 
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First  Morton  Bancorp,  Inc.;  Formation 
of  Bank  Holding  Company 

First  Morton  Bancorp,  Inc.,  Morton, 
Illinois,  has  applied  for  the  Board’s 
approval  under  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  First 
National  Bank  of  Morton,  Morton, 
Illinois.  The  factors  that  are  considered 
in  acting  on  the  application  are  set  forth 
in  3(c)  of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  December  26, 
1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  27, 1981. 

James  McAfee, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  81-34669  Filed  12-2-81;  8:45  .iml 

BILLING  CODE  6210-01-M 


First  National  of  Elbow  Lake 
Baneshares,  Inc.;  Formation  of  Bank 
Holding  Company 

First  National  of  Elbow  Lake 
Baneshares,  Inc.,  Elbow  Lake, 
Minnesota,  has  applied  for  the  Board’s 
approval  under  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  88.4  percent  or 
more  of  the  voting  shares  of  The  First 
National  Bank  of  Elbow  Lake,  Elbow 
Lake,  Minnesota.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of 
Minneapolis.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  writing  to  the  Reserve 


Bank,  to  be  received  not  later  than 
December  23, 1981.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  27, 1981. 

James  McAfee, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  81-346n  Piled  12-2-81;  8:45  am] 
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First  Union  Bancorporation,  Inc.; 
Formation  of  Bank  Holding  Company 

First  Union  Bancorporation,  Inc.; 
Streator,  Illinois,  has  applied  for  the 
Board's  approval  imder  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  the  successor  by  merger 
to  The  Union  National  Bank  of  Streator, 
Streator,  Illinois.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  December  26, 
1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Resen'e 
System,  November  27, 1981. 

James  McAfee, 

Assistant  Secretary  of  the  Board. 

|FR  Doc  81-34670  Filed  12-2-81;  8:45  am) 
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Sesser  Bancorporation,  Inc.; 
Formation  of  Bank  Holding  Company 

Sesser  Bancorporation,  Inc.,  Sesser, 
Illinois,  has  applied  for  the  Board’s 
approval  under  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  86.3  percent  or 
more  of  the  voting  shares  of  Bank  of 
Sesser,  Sesser,  Illinois.  The  factors  that 
are  considered  in  acting  on  the 


application  are  set  forth  in  3(c)  of  the 
Act  (12  U.S.C.  1842|c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  St.  Louis. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551  to  be 
received  no  later  than  December  26, 
1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  27, 1981. 

James  McAfee, 

Assistant  Secretary  of  the  Board. 

|PR  Doc.  81-34673  Filed  12-2-81;  8:45  am] 
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Tri-States  Bankshares,  Inc.;  Formation 
of  Bank  Holding  Company 

Tri-States  Bankshares,  Inc.,  Trenton. 
Georgia,  has  applied  for  the  Board's 
approval  imder  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  per  cent  of  the 
voting  shares  of  Bank  of  Dade,  Trenton, 
Georgia.  The  factors  that  are  considered 
in  acting  on  the  application  are  set  forth 
in  3(c)  of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Atlanta. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  December  26, 
1981.  Any  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  27, 1981. 

James  McAfee, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  81-34662  Filed  12-2-81;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  Administration 

National  Council  on  Health  Planning 
and  Development;  Steering 
Subcommittee;  Meeting 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
December  1981: 

Name:  Steering  Subcommittee  of  the 
National  Council  on  Health  Planning 
and  Development. 

Date  and  Time:  Friday,  December  11, 
1981:  9:30  a.m.  -  3:00  p.m. 

Place:  Conference  Room  525-529A, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201. 

Open  for  entire  meeting. 

Purpose:  The  objectives  of  the  Agenda 
Planning  Subcommittee  are  to  (1)  assist 
the  Chairperson  in  planning  the  order 
and  timing  of  agenda  topics  for  full 
Council  consideration  and  action  to 
assure  that  the  Secretary  will  receive 
advice  and/or  recommendations  on 
each  of  its  three  areas  of  functional 
responsibilities  under  section  1503(a]  in 
an  appropriate  time  and  manner;  (2) 
coordinate  information  about  and 
among  subcommittee  activities  and 
plans;  and  (3)  provide  preliminary 
review  of  proposed  changes  in  Council 
operations. 

Agenda:  The  Subcommittee  will 
review  status  reports  from  HRA  officials 
and  plan  two  FY  1982  plenary  sessions 
for  the  National  Council  on  Health 
Planning  and  Development. 

Anyone  requiring  information 
regarding  the  subject  Subcommittee 
should  contact  Mrs.  S.  Judy  Silsbee, 
Executive  Secretary,  National  Council 
on  Health  Planning  and  Development, 
Room  10-27,  Center  Building,  3700  East- 
West  Highway,  Hyattsville,  Maryland, 
20782.  Telephone  (301)  436-7175. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  November  23, 1981. 

Jackie  E.  Nylen, 

Advisory  Committee  Management  Officer, 
HRA. 

|FR  Doc.  81-34740  Filed  12-2-61:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Environmental  Quality 

[Docket  No.  Nl-87] 

Intended  Environmental  Impact 
Statement;  Rochester,  N.Y. 

The  Department  of  Housing  and 
Urban  Development  gives  notice  that  an 
Environmental  Impact  Statement  (EIS)  is 
intended  to  be  prepared  by  the  City  of 
Rochester,  New  York,  for  the  following 
project  under  HUD  programs  as 
described  in  the  appendix  to  this  Notice: 
Convention  Center,  This  Notice  is 
required  by  the  Council  on 
Environmental  Quality  under  its  rules 
(40  CFR  Part  1500). 

Interested  individuals,  governmental 
agencies,  and  private  organizations  are 
invited  to  submit  information  and 
comments  concerning  the  project  to  the 
specific  person  or  address  indicated  in 
the  appropriate  part  of  the  appendix. 

Particularly  solicited  is  information  on 
reports  or  other  environmental  studies 
planned  or  completed  in  the  project 
area,  issues  and  data  which  the  EIS 
should  consider,  recommended 
mitigating  measures  and  alternatives, 
and  major  issues  associated  with  the 
proposed  project.  Federal  agencies 
having  jurisdiction  by  law,  special 
expertise  or  other  special  interests 
should  report  their  interests  and  indicate 
their  readiness  to  aid  the  EIS  effort  as  a 
“cooperating  agency.” 

Each  Notice  shall  be  effective  for  one 
year.  If  one  year  after  the  publication  of 
a  Notice  in  the  Federal  Register  a  Draft 
EIS  has  not  been  filed  on  a  project,  then 
the  Notice  for  that  project  shall  be 
cancelled.  If  a  Draft  EIS  is  expected 
more  than  one  year  after  the  publication 
of  the  Notice  in  the  Federal  Register, 
then  a  new  and  updated  Notice  of  Intent 
will  be  published. 

Issued  at  Washington,  D.C.,  November  23, 
1981. 

Francis  G.  Haas, 

Deputy  Director,  Office  of  Environmental 
Quality. 

Appendix — EIS  on  the  Convention 
Center  Project 

The  City  of  Rochester,  New  York 
intends  to  prepare  an  Environmental 
Impact  Statement  on  the  project 
described  below  and  solicits 
information  and  comments  for 
consideration  in  the  EIS. 

Description:  The  proposed 
Convention  Center  will  have  a  5,000  to 
7,000  person  seating  capacity  and  be 
approximately  205,000  square  feet  in 
size.  The  project  will  be  located  in 


downtown  Rochester.  New  York  in  the 
area  bounded  on  the  north  by  East  Main 
Street,  on  the  east  by  South  Avenue,  on 
the  south  by  Broad  Street  and  on  the 
west  by  the  East  Bank  of  the  Genesee 
River.  The  estimated  cost  of  the  project 
is  $40,000,000.  The  proposed, project  is 
being  developed  in  accordance  with  the 
city's  Urban  Renewal  Plan  and  may  be 
assisted  under  the  Department  of 
Housing  and  Urban  Development’s 
Community  Development  Block  Grant 
program. 

Need:  The  City  of  Rochester 
determined  to  prepare  an  EIS  due  to  the 
large-scale  nature  of  the  project  in  a 
dense  urban  setting  and  the  possible 
impact  on  traffic.  The  EIS  will  be 
published  and  distributed  on  or  about 
January,  1982.  Copies  will  be  on  file  for 
public  inspection  or  may  be  obtained  at 
the  address  given  below. 

Alternatives:  Alternatives  to  be 
considered  are:  Accept  project  as 
proposed;  accept  smaller  project;  and  no 
project. 

Scoping:  The  responses  to  this  Notice 
will  assist  in  identifying  data  sources 
and  significant  environmental  issues 
which  the  EIS  should  address,  and  will 
help  to  identify  cooperating  agencies. 

Comments:  Comments  should  be  sent 
by  December  24, 1981  to:  Peter  A.  Korn, 
City  Manager,  30  Church  Street, 
Rochester,  New  York  14614  (or  call  (716) 
428-6924). 

(FK  Doc.  81-34681  Filed  12-2-81: 8:45  am) 

BHJJNfi  CODE  4210-01-M 


[Docket  No.  NI-88] 

Intended  Environmental  Impact 
Statement;  Rich  County,  Utah 

The  Department  of  Housing  and 
Urban  Development  gives  notice  that  an 
Environmental  Impact  Statement  (EIS)  is 
intended  to  be  prepared  for  the 
following  project  under  HUD  programs 
as  described  in  the  appendix  to  this 
Notice:  Eagle  Springs  planned 
development.  Rich  County,  Utah.  This 
Notice  is  required  by  the  Council  on 
Environmental  Quality  under  its  rules 
(40  CFR  1500). 

Interested  individuals,  governmental 
agencies,  and  private  organizations  are 
invited  to  submit  information  and 
comments  concerning  the  project  to  the 
specific  person  or  address  indicated  in 
the  appropriate  part  of  the  appendix. 

Particularly  solicited  is  information  on 
reports  or  other  environmental  studies 
planned  or  completed  in  the  project 
area,  issues  and  data  which  the  EIS 
should  consider,  recommended 
mitigating  measures  and  alternatives. 
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and  major  issues  associated  with  the 
proposed  project.  Federal  agencies 
having  jurisdiction  by  law,  special 
expertise  or  other  special  interests 
should  report  their  interests  and  indicate 
their  readiness  to  aid  the  EIS  effort  as  a 
"cooperating  agency.” 

Each  Notice  shall  be  effective  for  one 
year.  If  one  year  after  the  publication  of 
a  Notice  in  the  Federal  Register  a  Draft 
EIS  has  not  been  filed  on  a  project,  then 
the  Notice  for  that  project  shall  be 
cancelled.  If  a  Draft  EIS  is  expected 
more  than  one  year  after  the  publication 
of  the  Notice  in  the  Federal  Register, 
then  a  new  and  updated  Notice  of  Intent 
will  be  published. 

Issued  at  Washington.  D.C.,  November  24. 
1981. 

Francis  G.  Haas, 

Deputy  Director,  Office  of  Environmental 
Quality. 

Appendix — Environmental  Inipact 
Statement  on  the  Eagle  Springs  Planned 
Development,  Rich  County,  Utah 

The  HUD  Area  Office  in  Denver, 
Colorado  intends  to  prepare  an  EIS  on 
the  Eagle  Springs  development  as 
described  below,  and  requests 
information  and  comments  for 
consideration  in  the  EIS. 

Description:  Approximately  2,750 
dwelling  units  will  be  constructed  on 
1,800  acres  in  Rich  County,  Utah.  Eagle 
Springs  is  located  approximately  1% 
miles  south  of  Woodruff,  Utah  on 
County  Road.  A  potential  1,892 
additional  units  could  be  built  on  520 
acres  of  land  under  the  developer’s 
option. 

Need:  An  EIS  is  required  because  the 
total  number  of  dwelling  units  exceeds  a 
HUD  established  threshold. 

Alternatives:  The  alternatives  are 
HUD  participation  in  the  development 
as  proposed  by  the  developer, 
participation  in  the  development 
provided  that  HUD  required 
modifications  are  implemented  by  the 
developer,  or  rejection  of  participation 
in  the  development. 

Scoping:  A  scoping  meeting  will  not 
be  held.  HUD  will  request  imput  from 
the  appropriate  government  agencies 
and  service  organizations.  This  notice 
will  also  appear  in  a  paper  of  local 
circulation  in  Evanston.  Wyoming. 

Comments:  Comments  should  be 
forwarded  by  December  24, 1981  to:  Mr. 
Carroll  F.  Goodwin,  Area  Environmental 
Officer,  U.S.  Department  of  Housing  and 
Urban  Development,  1405  Curtis  Street, 
Denver,  Colorado  80202.  Telephone 
Number  (303)  837-3103,  FTS  327-3103. 

IFR  Doc.  81-34882  Filed  12-2-81;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
IAR-031177;  A-173781 

Arizona;  Non-Competitive  Sale;  Public 
Land  in  Greenlee  County,  Arizona,  and 
Termination  of  Recreation  and  Public 
Purposes  Classification 

The  following  described  land  has 
been  examined  and  identified  for 
disposal  by  sale  under  Section  203  of  the 
Federal  Land  Policy  and  Mangement  Act 
of  1976  (90  Stat.  2750;  43  U.S.C.  1713): 

Gila  and  Salt  River  Meridian 
T.  8S.,  R.  32E., 

Sec.  30.  EM!NWV4SEy4. 

The  offering  of  the  subject  land  for 
sale  will  terminate  the  Recreation  and 
Public  Purposes  classification  AR- 
031177  on  the  subject  land. 

The  above  described  land,  comprising 
20  acres,  is  being  offered  as  a  direct 
non-competitive  sale  at  no  less  than  fair 
market  value,  to  Rural  Housing 
Development  Association,  Incorporated. 
Purchase  price  will  be  $24,000. 

Rural  Housing  Development 
Association,  Incorporated  would  acquire 
the  land  for  development  of  a  senior 
citizen  housing  complex  for  southern 
Greenlee  County.  The  senior  citizen 
complex  is  a  part  of  the  flood  relocation 
project  for  the  Town  of  Duncan. 

Disposal  will  serve  the  public  interest. 
The  sale  is  consistent  with  the  Bureau’s 
planning  for  the  land. 

The  land  will  be  offered  for  sale 
within  60  days  after  the  date  of  this 
Notice. 

Patent  when  issued,  will  contain  the 
following  reservations: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890,  26  Stat.  391;  43  U.S.C.  945. 

2.  All  mineral  deposits  in  the  lands  so 
patented,  and  to  it,  or  persons 
authorized  by  it,  the  right  to  prospect, 
mine,  and  remove  such  deposits  from 
the  same  under  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe. 

And  will  be  subject  to: 

1.  A  right-of-way  for  the  road  which 
traverses  section  30. 

2.  A  20'  wide  right-of-way  for  a 
natural  gas  pipeline  for  City  Utilities 
Company  which  traverses  the 
EMjNWy4SEy4.  section  30. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the 
Safford  District  Office,  425  E.  4th  Street. 
Safford,  Arizona. 

For  a  period  of  45  days,  interested 
parties  may  submit  comments  to  the  . 
Safford  District  Manager,  425  E.  4th 


Street,  Safford,  Arizona  85546.  Any 
adverse  comments  will  be  evaluated  by 
the  District  Manager,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  District  Manager,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of 
Interior. 

Dated:  November  25, 1981. 

Kurt ).  Kotter, 

Acting  District  Manager. 

|FR  Doc.  81-34688  Filed  12-2-81:  8:45  am| 

BILLING  CODE  4310-84-81 


(U-2924;  U-3057] 

Utah;  Termination  of  Classification  for 
Multiple  Use  Management 

1.  Pursuant  to  the  authority  delegated 
by  Bureau  Order  No.  701  dated  July  23, 
1964  (29  FR 10526),  the  Bureau  of  Land 
Management  Multiple-Use  Classification 
Orders  dated  August  16, 1967  and 
October  4, 1967,  Serial  No’s:  U-2924  and 
U-3057  published  in  the  Federal  Register 
August  17, 1967,  Vol.  32,  No.  159,  Pages 
11894  and  11895,  and  October  5, 1967, 
Vol.  32,  No.  193,  Pages  13876  and  13877 
respectively,  are  hereby  terminated. 

The  public  lands  involved  aggregate 
312,609  acres  in  Daggett,  Duchesne,  and 
Uintah  Counties. 

2.  The  classification  orders  segregated 
the  public  lands  fiom  appropriation 
under  the  agricuihu'al  land  laws  (43 
U.S.C.  Pts.  7  and  9;  25  U.S.C.  334),  fi-om 
sale  under  Section  2455  of  the  Revised 
Statutes  (43  U.S.C.  1171),  and  from 
disposition  through  State  and  private 
exchanges  under  Section  8  of  the  Act  of 
June  28, 1934  (48  Stat.  1272),  as  amended 
by  Section  3  of  the  Act  of  June  26, 1936 
(49  Stat.  1976;  43  U.S.a  315g)  at  10:00 
a.m.  on  December  31, 1981,  the  lands 
shall  be  open  to  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  Chief,  Branch  of 
Lands  and  Minerals  Operations,  Bureau 
of  Land  Management,  University  Club 
Building,  136  East  South  Temple.  Salt 
Lake  City,  Utah  84111. 

Dated:  November  23. 1981. 

Roland  G.  Robison  Jr., 

State  Director. 

pi)  Doc.  81-34689  Filed  12-2-81:  8:45  am] 
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Oklahoma;  Intention  To  Amend 
Southeast  Oklahoma  Management 
Framework  Plan 

agency:  Bureau  of  Land  Management; 
Interior. 

ACTION:  Notice  of  intent  to  amend 
southeast  Oklahoma  management 
framework  plan. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  Albuquerque,  New 
Mexico  District  Office  of  the  Bureau  of 
Land  Management  (BLM)  is  reviewing 
and  will  amend  a  portion  of  the 
Southeast  Oklahoma  Management 
Framework  Plan  (MFP).  The  review  and 
amendment  are  in  response  to  an- 
application  for  competitive  lease  sale  . 
submitted  by  HFCO,  Inc.  (NM-50410 
(OK)).  During  the  amendment  process, 
the  application  area  will  be  evaluated  to 
identify  areas  acceptable  for  further 
consideration  for  leasing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Srinivas  Rao,  (405)  231-4481,  Oklahoma 
Resource  Area  Ofhce,  Bureau  of  Land 
Management,  Room  548,  200  NW,  Fifth 
Street,  Oklahoma  City,  Oklahoma  73102. 
SUPPLEMENTARY  INFORMATION:  The 
Oklahoma  Subregion  of  the  Western 
Interior  Coal  Production  Region  was 
cancelled  August  6, 1981  and  the  six- 
county  Southeast  Oklahoma  Planning 
Unit  opened  to  lease  by  application.  The 
backgroimd  for  this  action  is  contained 
in  the  Federal  Register,  Vol.  46,  No.  157, 
41218-41219  of  August  14. 1981.  The  MFP 
Amendment,  planned  for  completion  in 
March,  1982,  will  incorporate  the  170- 
acre  coal  Lease  Application  Area  (LAA) 
into  the  land  use  planning  process.  The 
LAA  was  not  included  in  the  existing 
Southeast  Oklahoma  MFP.  The  potential 
for  leasing  interest  was  considered  low 
due  to  the  small  size  of  the  tract  and 
limited  amount  of  recoverable  coal 
reserves.  HFCO,  Inc.  is  now  interested 
in  surface  mining  the  Stigler  coal  bed. 
HFCO,  Inc.  is  currently  mining  a  private 
coal  lease  adjacent  to  the  lease 
application  area  on  the  north.  The 
decision  to  offer  the  area  at  a 
competitive  coal  lease  sale  will  be 
based  on  the  following  criteria;  The 
application  of  unsuitability  criteria  (43 
CER  Part  3461),  the  resolution  of 
conflicts  with  existing  MFP  decisions, 
the  results  of  public  participation  and 
review,  surface  owner  consultation, 
coordination  with  other  state  and 
federal  agencies,  and  analysis  of  those 
values  that  could  be  impacted  by  coal 
development  (for  example  but  not 
limited  to  rights-of-way,  residences,  and 
socio-economic  values). 

The  application  area  is  located 
approximately  7  miles  northwest  of  the 
town  of  Spiro,  in  LeFlore  County, 


Oklahoma.  The  application  includes  the 
following  described  lands: 

Indian  Meridian,  Oklahoma 
T.  9  N..  R.  24  E.. 

Sec.  3.  NEy4NEy4.  NWy4SEy4NEy4. 

swy4NEy4,  Nwy4Nwy4SEy4, 

NEy4Swy4.  Nwy4SEy4Swy4, 
Ny2swy4swy4. 

Background  standards  and  procedures 
for  MFP  Amendment  preparation  are 
contained  in  43  CFR  Part  3400  and  43 
CFR  Part  1600.  The  standards  for  this 
review  are  also  discussed  in  the  Final 
Environmental  Statement — Federal  Coal 
Management  Program,  describing  the 
Secretary  of  the  Interior’s  preferred  coal 
program  and  alternatives,  released  in 
April  1979, 

An  interdisciplinary  team  of 
specialists  in  the  Oklahoma  Resource 
Area  Office  will  conduct  the  amendment 
process.  Disciplines  to  be  represented 
include  cultural  resources,  geology, 
hydrology,  land  uses,  socioeconomics, 
soils,  vegetation,  and  wildlife. 

Public  participation  opportunities  will 
be  provided  in  the  following  ways:  (1)  A 
notice  of  intent  to  amend  the  MFP  will 
be  sent  to  federal,  state,  and  local 
governments  that  would  be  concerned 
with  the  plan  or  have  land  use 
regulatory  authority  in  the  vicinity  of  the 
proposed  amendment,  asking  them  to 
identify  Issues  and  concerns;  (2)  A  news 
release  will  appear  in  local  newspapers, 
asking  interested  parties  to  identify 
issues  of  concern  and  impacts  that 
should  be  addressed;  (3)  A  draft  MFP 
amendment  will  be  distributed  for  a  30- 
day  public  review  and  comment  period 
in  January,  1982;  (4)  A  public  meeting 
will  be  held  during  the  30-day  review 
and  comment  period  and  will  be 
announced  by  a  news  release  to  appear 
in  local  newspapers;  (5)  Public 
comments  will  be  considered  in  the 
preparation  of  the  final  amendment 
which  will  be  completed  and  made 
available  to  the  public  in  March,  1982, 
On  publication  of  the  final  amendment  a 
30-day  protest  period  will  be  in  effect 
before  a  decision  can  be  implemented. 

Documents  relevant  to  the  planning 
process  are  available  for  public 
inspection  at  the  BLM  Oklahoma 
Resource  Area  Office  in  Oklahoma  City 
at  the  address  provided  above. 

Dated:  November  25, 1981. 

L.  Paul  Applegate, 

Albuquerque  District  Manager,  New  Mexico 
State  Office, 

[FR  Doc.  81-34890  Filed  12-2-81;  8:45  am] 

BILUNG  CODE  4310-a4-«l 


California;  Application  To  Renew 
Airport  Lease  Los  Angeles  0165216 

Notice  is  hereby  given  that  pursuant 
to  the  Act  of  May  24, 1928,  as  amended 
(49  U.S.G.  211-214),  the  County  of  San 
Bernardino,  California,  has  filed  an 
application  to  renew  its  airport  lease 
Los  Angeles  0165216  for  the  following 
described  land: 

San  Bernardino  Meridian,  California 
T.  14  N.,  R.  8  E., 

Sec.  24,  Wy2NEy4  and  SEV*. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  filing  of  this 
application  segregates  the  described 
land  from  all  other  forms  of  use  of 
disposal  under  the  public  land  laws. 
Interested  persons  may  submit 
comments  to  the  District  Manager, 
Bureau  of  Land  Management,  1695 
Spruce  Street,  Riverside,  California 
92507. 

Dated;  November  24, 1981. 

]oan  B.  Russell, 

Chief  Lands  Section,  Branch  of  Lands  and 
Minerals  Operations. 

|FR  Doc.  81-34745  Filed  12-2-81:  ft45  am] 

BILLING  CODE  4318-84-M 


Medford  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  43  CFR  Part  1780  that  a  special 
meeting  of  the  Medford  District 
Advisory  Council  will  be  held  on 
Saturday,  December  12, 1981. 

The  meeting  will  begin  at  10:00  a.m.  in 
the  Oregon  Room  of  the  Bureau  of  Land 
Management  Office  at  3040  Biddle  Road. 
Medford,  Oregon, 

The  purpose  of  the  meeting  is  for  the 
Council  to  make  recommendations  to 
the  District  Manager  on  the  designation 
of  Areas  of  Critical  Environmental 
Concern. 

The  meeting  is  open  to  the  public  and 
news  media.  Summary  minutes  of  the 
Council  meeting  will  be  maintained  at 
the  District  Office  and  be  available  for 
public  inspection  and  reproduction  at 
the  cost  of  duplication. 

Hugh  R.  Shera, 

District  Manager. 

November  27, 1981. 

[FR  Doc.  81-34747  Filed  12-2-81: 8:45  am) 

BILLING  CODE  4310-84-M 


Montrose  District  Advisory  Council; 
Meeting  Cancelled 

The  previously  scheduled  meeting  of 
the  Montrose  District  Advisory  Council 
on  December  9, 1981,  has  been  cancelled 
(46  FR  50857;  Oct.  15, 1981).  This  meeting 
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was  intended  to  be  a  working  session  to 
review  and  discuss  wilderness 
suitability  recommendations  contained 
in  the  Draft  Gunnison  Basin  and 
American  Flats/Silverton  Wilderness 
Study  Environmental  Impact  Statement. 
The  meeting  will  be  rescheduled  at  a 
later  date. 

Marlyn  V.  Jones, 

District  Manager. 

|FR  Doc.  81-34742  Filed  13-2-81;  8:46  an>l 

BILLING  CODE  4310-84-M 


New  Mexico  Redeiegation  of  Authority 

November  27, 1981. 

SUMMARY:  Section  1.1(a)(2)  of  Bureau 
Order  No.  701  dated  Jply  23, 1964,  as 
amended  by  notice  published  at  45  FR 
6177  on  Friday,  January  25, 1980  (FR 
Doc.  80-2428  filed  1-24-80;  8:45  a.m.), 
authorizes  the  Bureau  of  Land 
Management  State  Directors  the 
opportunity  to  redelegate  the  authority 
to  grant,  renew,  reassign  or  revoke 
rights-of-way  under  Title  I,  Section  28  of 
the  Mineral  Leasing  Act  of  1920,  as 
amended,  and  under  the  Federal  Land 
Policy  and  Management  Act  of  1976  to 
Bureau  of  Land  Management  District 
and  Area  Managers. 

That  authority  is  hereby  redelegated 
to  the  Albuquerque  District  Manager. 

This  notice  has  no  other  effect  on  the 
provisions  of  FR  Doc.  80-2428. 

EFFECTIVE  DATE:  This  redeiegation  will 
become  effective  January  4, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 
New  Mexico  State  Office,  Bureau  of 
Land  Management,  P.O.  Box  1449,  Santa 
Fe,  New  Mexico  87501. 

Billy  M.  Brady, 

Acting  State  Director. 

;FR  Doc.  81-34744  Filed  12-2-81:  &46  am) 

BILLING  CODE  4310-84-M 


[U-45943] 

Salt  Lake  District,  Utah;  Realty  Action- 
Land  Exchange 

AGENCY:  Bureau  of  Land  Management 
Salt  Lake  District 
action:  Notice. 

summary:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1716; 

Selected  (Public  Land) 


6  N.  18  W.  14,  aH .  640 

6  N.  18  W.  26,  aH . . .  640 

7  N.  18  W.  4,  SWV, . . . . - .  160 

7  N.  18  W.  8.  all . .  640 


Selected  (Public  Land)— Continued 


7  N.  18  W.  10,  E'/iNE!4,  NW'4SWVi,  S%SW%, 

SW'ASEV, . . 240 

7  N.  18  W.  14,  aU . . . 640 

7  N.  18  W.  22.  an . 640 

7  N.  18  W.  26,  afl - 640 

Total _ 1,240 


In  exchange  for  these  lands  the 
Federal  Government  will  acquire  the 
following  privately-owned  land  from 
Monte  Tipton,  c/o  Herbert  H,  Haileday, 
trustee: 

Offered  (Privately-owned  Land) 


4  N.  19  W.  23,  EV:  320.00 

4  N.  19  W.  27,  E%  320.00 

4  N.  19  W.  35,  all  .  640.00 

5  N.  19  W  5,  Lots  1-4  41.44 

5  N.  19  W.  27.  an .  640.00 

6  N.  19  W.  3,  Lot  4,  SWV4NWV,.  Wv;,SWW  159.93 

6  N.  19  W.  5,  Lots  1-4 .  34.17 

6  N.  19  W.  9.  Lot  1,  NEV4NE1«.  W>,5I«V«NWV4. 

NE‘/4SW‘'4.  NW*/4SEV4 _ _  396.95 

6  N.  19  W.  17,  Lots  1-4 _  37.40 

6  N.  19  W  27.  W«! . . 320,00 

7  N.  19  W.  17.  Lots  1-4 _ 39.52 

7  N.  19  W.  17.  Lots  1-4 _ 13.20 

7  N,  19  W.  21,  aM _  640.00 

7  N.  19  W.  29.  Lots  1-4 _  25.04 

7  N.  19  W.  33,  aH . . 64O.00 


Total _ _ _ _  4^69  65 


The  exchange  will  involve  the  surface 
•states  only,  of  the  above  desmibed 
lands.  All  of  the  lands,  both  public  and 
private,  are  hereby  segregated  from  the 
workings  of  the  land  laws  and  from 
mining  claim  locations. 

DATE:  For  a  period  of  45  days  interested 
parties  may  submit  comments  to  the 
District  Manager,  BLM,  Sait  Lake 
District,  2370  South  23(X)  West,  Salt  Lake 
City,  UT  84119.  Any  adverse  comments 
will  be  evaluated  by  the  District 
Manager  who  may  vacate  or  modify  this 
realty  action  and  issue  a  final 
determination. 

FOR  FURTHER  INFORMATION  CONTACT; 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
assessment,  is  available  for  review  at 
the  Salt  Lake  District  Office,  2370  South 
23(X)  West,  Salt  Lake  City,  Utah  84119, 
or  call  Evan  N.  Rudd  at  524-5348. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  exchange  is  to  acquire 
non-federal  lands  valuable  for  wildlife 
management  purposes  and  to  dispose  of 
public  lands  designed  for  agricultural 
purposes.  The  exchange  has  been 
discussed  with  Box  Elder  County 
officials  and  is  consistent  with  planning. 
The  public  interest  will  be  well  ser\'ed 
by  making  this  exchange. 

The  value  of  the  lands  to  be 
exchanged  are  approximately  equal  and 
the  acreage  will  be  adjusted  or  money 
will  be  used  to  equalize  the  values,  upon 
completion  of  the  final  appraisal  of  the 
lands.  The  terms  and  conditions 


applicable  to  the  exchange  will  be  as 
follows: 

(1)  Ditches  and  canals  reservation  on 
the  selected  land. 

(2)  All  minerals,  together  with  the 
rights  of  ingress  and  egress  to  prospect 
for,  mine  and  remove  the  same  under 
applicable  law,  on  the  offered  and  the 
selected  land. 

(3)  Right-of-way  for  the  county  roads 
which  pass  through  the  selected  land. 

(4)  Oil  and  gas  leases  numbered  U- 
31579,  U-31580,  U-3582,  U-3583  and  U- 
3584,  issued  to  Sue  Hartley,  Suite  1520, 
United  Bank  Center  Bldg.,  Denver,  CO 
80202. 

Frank  W.  SneU, 

District  Manager. 

|FR  Doc.  81-34743  Filed  12-2-81;  845  aTn| 

BtlXING  CODE  4310-84-M 


(W-52857  and  W-73129] 

Wyoming;  Termination  of  Segregation 

November  20, 1981. 

Two  proposals  for  exchange  under  the 
authority  of  the  Genm-al  Exchange  Aot 
of  March  20, 1922  (42  Stat.  465)  were 
filed  with  the  Regional  Forester  and 
serialized  and  noted  to  the  records  of 
the  Wyoming  State  Office  of  the  Bureau 
of  Land  Management  Hie  selected 
lands  were  segregated  from  entry  under 
the  General  Mining  Law.  The  lands 
involved  are  described  as: 

Sixth  Principal  Meridian,  Wyoming 
rW-52857) 

T.  41  N.,  R.  116  W., 

Sec.  33:  N%NEy4SEy4SWy4, 

Nwv4SEy4Swy4.  Nv4swy4swy4. 

Containing  35.00  acres. 

(W-73129) 

T.  35  N.,  R.  118  W., 

Sec.  30:  Lots  4,  5. 8, 9, 10  and  11. 

Containing  81.23  acres. 

The  lands  are  within  the  Teton  and 
Bridger  National  Forests  respectively. 

These  exchange  proposals  no  longei 
being  viable,  the  notation  of  the 
applications  is  being  removed. 
Accordingly,  pursuant  to  43  CFR  2091.2- 
3,  the  lands  shall  be  opened  to  operation 
of  the  mining  laws  at  7:45  a.m.  on 
January  4, 1981,  subject  to  vabd  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  Chief,  Branch  of 
Lands  and  Minerals  Operations,  Bureau 
of  Land  ManagemenL  P.O.  Box  1828, 
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2515  Warren  Avenue,  Cheyenne, 
Wyoming  82001. 

Harold  G.  Stinchcomb, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

|FR  Doc.  81-34746  Filed  12-2-81:  8:45  eni| 
BILLING  CODE  4310-84-M 


Craig  District,  Littie  Snake  Resource 
Area,  Colo.;  Amendment  to 
Management  Framework  Plan 

In  accordance  with  43  CFR  Part  1601 
and  Pub.  L.  94-579,  section  603,  the 
Bureau  of  Land  Management,  Craig 
District,  Colorado,  is  in  the  process  of 
amending  the  Williams  Fork 
Management  Framework  Plan.  The 
purpose  of  the  MFP  amendment  is  to 
identify  areas  of  high  to  moderate  coal 
development  potential  that  are  suitable 
for  further  consideration  for  competitive 
coal  leasing. 

In  addition  to  studying  the  area  listed 
in  the  WilRams  Fork  MFP  coal 
amendment  announced  in  the  notice 
published  in  the  Federal  Register, 
Volume  46,  Number  191,  Friday,  October 
2, 1981,  the  areas  previously  found 
unsuitable  for  further  consideration  for 
coal  development  will  be  reviewed.  Any 
corrections  or  additions  to  legal 
descriptions  or  stipulations  which  may 
be  found  to  be  needed  will  be  proposed 
in  the  draft  environmental  assessment 
for  the  Williams  Fork  MFP  coal 
amendment. 

BLM  Contacts  , 

Comments  or  requests  for  further 
information  should  be  addressed  to 
Duane  Johnson,  Team  Leader,  Little 
Snake  Resource  Area  Office,  P.O.  Box 
1136,  Craig,  Colorado  81626:  or 
telephone  (303)  824-4441. 

Dan  Martin, 

Acting  District  Manager. 

im  Doc.  81-34748  Filed  12-2-81:  8:45  am) 

BILLING  CODE  4310-84-M 


Montana  and  North  Dakota;  Regional 
Coal  Team  Meeting  for  Final  Tract 
Ranking,  Final  Tract  Selection,  and 
Final  Selection  of  Alternatives  for  the 
Fort  Union  Regional  EIS 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Regional  Coal  Team 
Meeting. 

SUMMARY:  Pursuant  to  the 
responsibilities  set  forth  in  43  CFR  Part 
3400,  the  Montana  State  Office  is  issuing 
this  notice  to  announce  a  Fort  Union 
Regional  Coal  Team  meeting  January  6 
and  7, 1982,  in  the  large  conference  room 


(6th  floor)  of  the  Granite  Tower  Building, 
222  North  32nd  Street,  Billings,  Montana. 
On  January  6  the  meeting  will  begin  at 
10:00  a.m.  and  on  January  7  at  8:15  a.m. 

The  Fort  Union  Coal  Team  agenda 
includes:  (1)  Final  tract  ranking:  (2)  final 
tract  selection:  and  (3J  final  selection  of 
alternatives  for  the  regional  EIS. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Frey,  Assistant  Project  Manager, 
Bureau  of  Land  Management  Montana 
State  Office,  P.O.  Box  30157,  Billings, 
Montana  59107,  (406)  657-6632/FTS  585- 
6632. 

SUPPLEMENTARY  INFORMATION:  At  its 

November  2-4  meeting,  the  Fort  Union 
Regional  Coal  Team  made  preliminary 
tract  rankings,  preliminary  tract 
selections,  and  preliminary  selections  of 
alternatives  for  the  Fort  Union  Regional 
EIS.  The  Regional  Coal  Team  also 
extended  the  public  comment  period  for 
the  Site-Specific  Analyses  and  the 
Preliminary  Facility  Evaluation  Reports 
until  December  15, 1981.  The  Regional 
Coal  Team  invites  public  comment  until 
this  date. 

The  following  describes  the  federal 
coal  being  considered  for  leasing  in  each 
of  the  24  tracts. 


Recoverable  Federal  coal  reserves  j 

Acre- 

Million 

potential  lease  tract  and  description  1 

age 

tons 

BloomfleW — Montana 


T.  20  N..  H.  53  E,  P.M.M . . . .  4.145 

Sec.  4,  1.  2,  3,  4.  SV4N\4.  S'/4; 

Sec.  6.  Lots  1.  2.  SViNEIli.  SEV<: 

Sec.  8.  AX: 

Sec.  10,  All; 

Sec.  14,  NEV,.  NViNWV,, 
SWHNWV,; 

Sec.  18.  Lot  1.  NV2NEy4. 

NEV,NWV4; 

Sec.  22.  NMu  SEW,. 

T.  21  N..  R.  53  E.,  P.M.M., 

Sec.  30,  Lots  3.  4,  El'.iSWy4.  SEV4; 

Sec.  32.  AX. 


135.9 


Central  BloomfleM — Montana 


T 


20  N.,  R.  53  E,  P.M.M._... . 

Sec.  4.  Lots  1,  2,  3.  4.  SV5NW,  S',6: 
Sec.  6.  Lots  1,  2.  SV^V6,  SEV4: 
Sec.  a.  All 


3,065 


105.1 


Sec.  10.  All; 

Sec.  18,  Lot  1.  N14NEV4. 
NE'/iNWVi. 


T,  21  N.,  R.  53  E..  P.M.M., 
Sec.  32.  AU. 


CIrcio  West  I— Montana 


T.  20  N,  R.  44  E..  P.M.M _ _ _ 

Sec.  24,  EVi!NEV4,  EWSWV,.  SEW. 
T.  19  N.,  R.  45  E.,  P.M.M., 

Sec.  8.  NW,  WV^SWWi. 

T.  20  N..  R.  45  E-  P.M.M.. 

Sec.  4.  SW14NWV4. 

Sec.  8.  NE16.  NEViNWy4.  SV%NW1«. 

Swy4,  N>/S!SEV4; 

Sec.  18,  EV6,  EyiSW14; 

Sec.  20.  EVsHEV,.  NWy4.  SW. 

Sec.  30,  Lots  1,  2,  3,  4,  EV5. 
EV4WW; 

Sec.  32.  N16NE14,  SWy4NEy4, 

Nwy4,  svti 


3.589 


85.5 


Sec.  33,  SWy4SWy4. 


Recoverable  Federal  coal  reserves  | 
potential  lease  tract  and  descnpbon 

Acre- 
age  ; 

Million 

tons 

Circle  West  H— XXontana 

T.  19  N.,  R.  44  E..  P.M.M _ 

Sec.  2.  Lots  1,  2,  3.  4,  SVsNV%,  S%: 
Sec.  4.  Lots  1.  2.  3,  4.  SMtNVi,  SV4; 

4,193 

89.1 

Sec.  8.  NEV4NEV4.  sy,NEy4. 

E'/sSWyi.  SEy4; 

Sec.  10,  All; 

Sec,  12.  N14,  N-'-awy,.  SE*-'4SWV4. 
SEVr. 

T.  20  N.,  R.  44  E.,  P.M.M., 

Sec.  26.  S'ASWy.,  SWV,SEVt. 

Sec.  34.  S'^NEVr.  S’/s. 

T,  19  R.  45  E..  P.M.M., 

Sec.  6,  Lots  1.  ^  3.  4,  5.  6,  7. 
sy.!NEy4.  SE'ANwy,.  eviSwa, 
SEVA; 

Sec.  18.  NV^NEy,,  EVuNWy,. 

Circle  West  III — Montana 

T.  19  N.,  R.  44  E..  P.M.M . . . . . 

Sec.  2.  Lots  1.  2.  3.  4.  S'^NVA.  SI5; 
Sec.  4.  Lots  1,  2.  3,  4,  SVANVi,  SV4; 
Sea  8.  NEy4NEy4.  SViNEVA, 
E'-sSWVr,  SEy,; 

Sec.  10.  AX; 

7,782 

174,6 

Sec  12,  NVi.  NViSWy#,  SEi'4SWy4, 
SEy«. 

T.  20  N.,  R.  44  E..  P.M.M..  _ 

Sec.  24,  EVANEy,,  El'jSWy,,  SEVi; 
Sec.  26,  Sy-SWVA,  S>NV,SEV,; 

Sec.  34.  SVANEyr,  SV5. 

T.  19  R..  45  E..  P.M.M.. 

Sec.  6,  Lots  1,  2.  3.  4,  5.  6,  7, 
S'ANEy.,  SEy.swy,.  ew-swa. 
S£y,; 

Sec.  8.  N'A,  W'ASW'A, 

Sec.  18,  NViNEVA.  EVANW'^ 

T.  20  N.,  R.  45  E.,  P.M.M., 

Sec.  4.  SWV4NWy4,  WV2SWV4. 

Sec.  8.  NEV4.  NEy4NWy4,  SV5NWV4, 
SWVA,  NVASEyr; 

Sec.  18,  EVA,  EyjSWVA; 

Sec.  20,  EVsNEy,.  NWV4,  S'A; 

Sec.  30,  Lots  1.  2.  3,  4.  EVA, 
EViW'A; 

Sec.  32.  N'ANEy,.  SWy4NEy4. 

NWy4.  SVA; 

Sec.  33,  SSNViSWVt. 

Redwater  1 — Montana 

T.  19  N.,  R.  48  E.,  P.M.M . 

Sec.  2,  Lots  1.  2.  3,  SV4NVA,  SVA; 
Sec.  12,  NVaNEyi,  NWy4.  NVaSWy,. 
swy4swy4. 

T.  20  N.,  R.  48  E.,  P.M.M., 

Sec.  2,  SWy,; 

Sec.  12.  S'ANWV,.  SWV4; 

Sec.  14.  NVA,  N'ASWy,,  SEV4SWVA, 
SEy4; 

Sec.  24,  NVA,  NEy4SEy4. 

T.  19  N.,  R.  49  E..  P.M.M., 

Sec.  2,  Lot  1.  SEy4NEy4.  NEy4SEy4; 
Sec.  4.  Lots  1,  2,  3,  4,  SWy4NEy4, 
SVANEVA,  NEVASWVA,  SWy4SWVA; 
Sec.  6.  Lots  1.  2.  3.  4,  5.  6,  7. 
SVANE'A.  SEV4NWy4.  E'ASWVA, 

9,474 

201.6 

SEVA; 

Sec.  8.  AX. 

T.  20  N.,  R.  49  E.,  P.M.M., 

Sec.  18,  Lots  1,  2.  3.  4,  NEy., 
E'AWVA.  NWy4SEy4,  SVASEy4. 

T.  20  N.,  R,  49  E.,  P.M.M., 

Sec.  20.  AX; 

Sec.  22.  AX; 

Sec.  23,  NWViNEy,.  SVANVA, 
•  NE'ANWy4.  EVASEVA; 

Sec.  24,  AX; 

Sec.  26,  NVA.  NEVASWyr,  EVASEy4; 
Sec.  28.  AH; 

Sec,  30,  Lots  3,  4,  EVA,  EVAWVA; 
Sec.  32,  All; 

Sec.  34.  WVA. 

Redwater  II— Montana 

1  T.  21  N.,  R.  48  E.  P.M.M . 

.1  7.935 

1  111.2 
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Acre¬ 

age 


Million 

torts 


Sec.  26.  S'/!:NEV4.  SEV4; 

Sec.  34,  SEV4. 

T.  20  N..  ft  49  E..  P.M.M , 

Sec.  2,  Lots  1.  2,  3.  4,  S>.^NMi.  SVit; 
Sec.  4,  Lots  1,  2.  3,  4,  SVtiNt^,  SVii; 
Sec.  6,  Lots  1,  2.  3.  4,  5,  6,  7, 
S!4NEi/4,  SE’.4NWV4.  EM!SW>/4, 
SEy4: 

Sec.  8.  NE'A,  N'/4NWy4,  SEy4NWy4; 
Sec.  10.  AH; 

Sec.  12.  AIL 
Sec.  14,  An. 

T.  21  N.,  R.  49  E.,  P.M.M., 

Sec.  20,  SV^SWy4.  SWV,^%; 

Sec.  22,  EVi,  EViiW'.^,  \NViS\NV,; 
Sec.  24,  SWy4NEy4,  N’/iSWy4, 
SWV4SWy4; 

Sec.  26.  NH,  NM>S«!.  S'ASVH'/,-. 

Sec.  28.  AU; 

Sec.  30.  E^NEV4,  SEy4; 

Sec.  32,  AH; 

Sec.  34,  NVi,  N’ASWV,.  SWy4SWy4. 

Nwy4Swy4. 


Southwest  Glendive— Montana 


T.  15  N..  R.  53  E..  P.M.M.- . 

Sec.  10;  SEy4NEy4; 

Sec.  14.  NE%.  EyiNW'A,  S'A; 

Sec.  22,  AH; 

Sec.  24,  NWy4; 

Sec.  26.  NMa,  N'ASW'A,  SE’ASW'A, 
SE’A. 

T.  16  N..  R.  53  E.,  P.M.M., 

Sea  10,  NytNE’A,  SWANEVi,  W>A; 
Sec.  14,  SysNE'A,  NWy4,  S'A; 

Sec.  22,  Ny!NEy4,  NE’ANW'A, 
NEy4SEy4, 

Sec.  24.  WVbEy!,  W>A.  SE'ASEVr. 
T.  14  N.,  ft  54  E.,  P.M.M., 

Sec.  4,  Lots  3,  4.  SWy4NEy4. 
SiANW'A,  NVirSWiA.  SWy4SWy4, 
NWy4SEy4; 

Sec.  6.  Lot  1,  SE’ANEt^,  NEy4SEy4; 
Sec.  8,  N>ANEtA.  NEy4NWy4 
T.  15  N.,  R.  54  E.,  P.M.M., 

Sec.  6.  Lots  6,  7,  EMSWy4. 
SViSEy4; 

Sea  8.  NWy4NEy4,  W'A,  SWV^SEVi; 
Sec.  20,  AH; 

Sec.  28.  WKNWyi; 

Sec.  30.  Lots  1.  2,  3.  4,  EV5, 
EMiWVi: 

Sec.  32,  AH. 

T.  16  N.,  R.  54  E.,  P.M.M..  , 

Sec.  30.  Lots  1,  2,  4,  SE'ASWV*. 
SViSE'A; 

Sec.  32,  Lots  1,  2,  NWy4NWy4. 

sviNwy4.  Nyiswy4. 


7.543 


Bums  Creek— Montana 


T.  19  N.,  R.  55  E..  P.M.M . 

Sec.  10,  N'ANEt4.  SEy4NEy4; 

Sec.  12.  Lots  1,  2,  3,  4,  WViEVi, 
EViiWVk; 

Sec.  24,  Lots  2,  3,  4,  SW'/4NE‘A. 
WVi,  W>ASEy4. 

T.  19  N..  R.  56  E..  P.M.M., 

Sec.  6,  Lots  1,  2,  3,  4; 

'  Sec.  30.  Lots  1,  2,  3,  4.  NE'aNEI^, 
S'ANEy4.  EV^W'A,  SEy4; 

Sec.  32,  NVtiNEIi,  SWMiNEy4. 
NWV4. 


2,152 


Schoolhouse— North  Dakota 


T.  142  N.,  R.  87  W.,  5th  P.M . 

Sec.  4,  Lots  i,  4; 

Sec.  6.  Lots  1.  2.  3.  4. 

T.  143  N.,  R.  87  W..  5th  P.M., 

Sec.  6.  NtkSEy4,  SEy4SEyt; 

Sec.  8,  E'ANEy4.  NWy4NWyt, 
SViSEiA; 


3,001 
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Sec.  20.  NWANE'A,  S'ANEyi, 
N'/2SEy4; 

Sec.  28,  NE'ASW'A,  ^iSW'A; 

Sec.  30,  Lots  3.  4,  NW'aNE'A, 
SVsNEV4,  EViSW'A,  SEy4; 

55ec.  32.  NWy4; 

Sec.  34:.  N'-A.  SW’A.  N'ASEy4. 
SXi'ASE'A. 

T.  143  N  R.  88  W.,  5th  P  M., 

Sec.  2  iW'A; 

Sec.  10.  SEV4SEy4; 

Sec.  14,  NW>ANWy4,  S’ANW'A, 
SWy4; 

Sec.  24.  NWV4NWy4.  S>ANWy4. 

SW'A,  Sy..SEy4; 

Sec.  26,  E‘ANEy4. 


Million 

tons 


Airtelope— North  Dakota 


T.  145  N.,  R.  87  W.,  5th  P  M . 

Sec.  6.  SE'A; 

Sec.  20.  NW'A; 

Sec.  32.  NE'A,  NE’ASE'A; 
Sec.  34.  NE'ANEyi. 

T.  145  N,  R.  88  W..  5th  P.M., 
Sec.  2.  Lot  1.  SE'ANE'A. 


Zenith— North  Dakota 


T.  139  N.,  R.  98  W.,  5th  P.M . . 

4.593 

Sec.  8,  S'ANW'A.  N'ASWyr,  SVASVA; 

Sec.  18.  Lots  1.  2.  3,  4,  EVA. 

EVAWVA; 

Sec.  20.  AH; 

Sec.  30,  Lots  1,  2,  3,  4,  EVAWVA. 

T.  139  ft.  R.  99  W..  5th  P  M.. 

Sec.  2,  S'ASE'A; 

Sec.  10,  SWy«; 

Sec.  12,  N'A.  SE'A; 

Sec.  22,  NEVA.  S'A; 

Sec.  24,  NVA.  SEy«; 

Sec.  26,  AH; 

Sec.  28,  SVA. 

Center— North  Dakota 


T.  142  N .  R  83  W.,  5th  P.M . . — 

682 

191 

Sec.  30.  Lot  4. 

T.  141  ft,  R.  84  W.,  5«1  P.M., 

Sec.  2.  Lots  3,  4  SWyrNWyr; 

Sec.  10.  NVANEyr,  NEyrNWVA 

T.  142  ft.  R.  84  W.,  5th  P.M., 

Ser  14  NiA- 

Sec!  20,  N’aNE'A,  SW'ANEVA, 
NWVA. 

'  '’x'- 

Glenharotd-NorthDMrota  I 

T.  143  ft.  R.  83  W..  5th  P.M . - . . 

3.612 

42.7 

Sec  20,  NWViSW'A.  S'ASWyi; 

Sec.  30.  Lots  1.  2,  3.  4,  NE'AkeV^. 
SEy4NW>A,  NEV4SWV4. 

T.  143  N..  R.  84  W.,  5th  P.M., 

Sec.  6,  Lot  5.  SWy4NEy4. 
SE'-ANW’A,  SE%; 

Sec.  8,  EVi,  N‘^NWy4,  S’/iSWVi; 
Sec.  14,  SWyiSEyr; 

Sec.  18,  Lots  1.  2,  3.  4.  NWy4NEy4, 
EViiWVi,  WVsSE'A; 

Sec.  22,  S*ASWV4; 

Sec.  24.  SEiANWtA,  NEy.SWt4, 
SWViSWVi,  NEVrSEyr,  SViSE'A; 
Sec  26.  AIL 

Sec.  28,  NEV^.  NtANWyr, 

SE'ANWVr,  NEV4SWy4; 

Sec.  30,  Lot  1,  NWy.NEy4. 

NEVlNWVr. 

T.  144  N..  R.  84  W..  6th  P.M., 

Sec.  28,  SWy4,  NWVrSEyr; 

Sec.  30,  Nt4NE^i,  SE’ANE'A 
T.  143  N.,  R.  85  W..  6th  P.M.. 

Sec.  24,  NWV4. 

T.  144  N.,  R.  85  W.;  5th  P  M.. 

Sec  22.  SE'ANEtA 
Sec.  24,  Sy.SEV4. 
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MMon 

tons 


Renner  North  Dakota 


T.  145  N..  R.  87  W.,  5th  P.M . . . 

Sec.  32.  NWy<SWt4.  S>ASWy« 

T.  144  N.,  R.  88  W..  5th  P.M., 

Sec.  2.  Lots  3.  4.  S’ANW'A, 
NWyrSEyr; 

Sec.  8.  Lots  1,  2.  3,  4.  5,  6.  7. 
S'ANEyr,  SE'ANWy,,  E'AStNy*. 
SE'A; 

Sec.  8.  NIaSW'A 

Sec  18,  Lot  1,  N'ANEy<, 

NEy<Nwy4. 

T.  145  N..  R.  88  W..  5th  P.M., 

Sec.  4,  Lot  4,  SWyiNWy«,  SW'A; 
Sec.  22,  AIL 

Sec.  26.  N'ANE'A,  SVUVMEV,,  WVk. 
NWV4SE'A: 

Sec.  28,,  NEyrNEy.,  Sy^NEVi. 

SE'ANW'A,  E'ASWtA.  SEVt; 

Sec.  32,  NEV4NWy«,  S'ANWtA. 
SWyi; 

Sec  34.  NtANIi.  SEyrNEVt,  SWyr, 
NEyiSEH.  SViSEyr. 

T.  146  N.,  R.  88  W..  6lh  P.M.,. 

Sec  18,  Lots  3,  4,  E'ASWt4; 

Sec.  20.  NW'ANWyr.  S'ANWyr,  SVk; 
Sec.  28,  SWyrNE^,  NWt4. 

NEy4SWy4,  NWyiSEti; 

Sec.  30,  Lots  1.  2.  E'AWt^,  SEVr: 
Sec.  32,  SWNEVi.  HiNV,.  Stk. 

T.  144  N.,  R.  89  W..  5th  P.M., 

Sec.  2,  Lots  2.  3,  4,  SWy4NEy4, 
S'ANWy4,  SWtA,  WViSEy.; 

Sec.  12,  AIL 
Sec.  14,  NIA. 


7,011  102.4 


Truaa — North  Dakota 


T.  145  ft.  R.  86  W,  5th  P.M  --  _ 

Sec  2.  SEViNWI^,  NEViSWyr. 
Sy^SWVr; 

Sec.  4.  Lots  2.  3.  4,  SViiNWyi, 
SW'ASWVi; 

Sec.  6.  Lots  3,  4.  5,  SEVrNWVA; 
Sec  8.  E^iE'A,  hlWViNWyi, 
SE’/rNWyr,  SEMSWyr, 

SWViiSeVr; 

'Sec.  10,  NWANWV;.  SVbNWt4; 

Sec.  18.  EVi; 

Sec.  20.  SWVr; 

Sec  26,  E'-bSE'A. 

T  146  ft.  R.  86  W.,  5th  P.M., 

Sec.  32,  EViEtA; 

Sec  34.  SEV4; 

Sec.  36.  NW'A,  SW'A.  NVAN'ASEtk. 


Dum  Center  North  Dakota 


T  143  ft,  R  93  W.,  5th  P.M . . 

Sec.  6.  Lots  1.  2.  3,  4,  5.  6.  7. 
S'iNEVi,  SE'iNWyr,  EViSWV<i, 
SE'A. 

T  144  ft,  R  93  W..  5th  P.M., 

Sec.  4.  Lots  1,  2,  3,  4,  SVANEVA 
SE'A; 

Sec.  6,  Lots  4,  5.  6.  EtASW'A; 

Sec.  8.  Wy^MEAA,  NWIA.  SEVA; 

Sec.  18,  Lots  1,  2.  3.  4,  EVAWVA, 
SE'A; 

Sec.  20,  WVA: 

Sec.  30,  Lots  1.  2,  3,  4,  E'A, 
E'AWVA; 

Sec.  32,  All. 

7  145  N.,  R.  33  W..  5th  P  M.. 

Sec.  28,  NVA,>IEyiSWy4, 

Sec.  32.  Alt; 

Sec.  34,  NVA,  SEVA. 

T  143  ft,  R.  94  W.,  5th  P.M., 

Sec.  2,  Lots  1,  2.  3,  4,  SViNVA,  SVA; 
Sec.  4.  L<«s  1,  2,  3,  4,  SVANVA,  SVA; 
Sec  12,  N'ASVA, 


11,790 
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T.  144  N,  n.  94  Sth  P.M^ 

Sec.  a  Lots  1.  Z  SliiNEM,  SEH; 
Sec.  10,  NWV'4.  SW; 

Sec  11,  SEV4; 

Sec.  12,  AK; 

Sec.  14,  NEV^.  SVi; 

Sec  22,  AH; 

Sec.  24,  AH; 

Sec.  26,  AH; 

Sec.  28,  NEy4NWV4,  SEV4; 

Sec.  32,  SEV4SEM: 

Sec.  34.  AH. 


Acre¬ 

age 


MHHon 

tons 


North  Beulah  North  Dakota 


T.  144  N,  R.  88  W,  Sth  P.M _ 

Sec.  10.  SWVr,  NW'/4SEy4. 
SMSEM; 

Sec.  14.  NKSWy4,  SWI^SWK; 

Sec.  20,  SEyrNEIk; 

Sec  22.  N^NEyr.  SWy4NEy4, 
NWyr. 


Undoriwood— North  Dakota 


T.  146  N,  R.  81  W,  Sth  PAH - 

Sec.  30.  Lot  4,  SEVtSWVt.  SISSEIk. 
T.  146  N.,  R.  82  W,  Sth  P.M., 

Sec.  2.  Lot  4,  S'lUmv*: 

Sec.  3.  Lots  I,  Z  S14NE14.  SEI^; 
Sec.  6.  NKSEV4.  SEy4; 

Sec.  10.  EVS 
Sec  24.  NEy4NWy4; 

Sec  34.  NEy,NEy4.  miVtSWV*. 

svLSwy4. 

T.  146  N..  R.  83  W..  Sth  P.M. 

Sec.  24.  EVSSEtk. 


1.319 


SakakaxMa— Norlli  Dakota 

T.  148  N.,  fl.  84  W,.  Sth  P.M . 

280 

i 

2.0 

Sec.  13.  NWy4; 

Sec.  14.  EViNEy,; 

Sec.  23.  SWy4NW14. 

North  Wibaux  Beach;  Montana— North  Dakota 

T.  14  N.,  H.  60  E..  P.M.M . 

1  6.678 

1  194.7 

Sec.  Z  Lots  1,  2,  3,  4,  SWNVi,  SVS; 
Sec.  4,  Lots  1.  2.  3.  4.  S'/iNEVi. 

swyiNWM,  Nwy4swy4; 

Sec  6.  Lot  1; 

Sec.  10,  EVSE1S,  NWy4NEy4, 

NvsNwy4.  swy4Nwy4, 

Nwy4swy4; 

Sec.  12.  NWM.  s%; 

Sec.  14,  AH; 

Sac  22.  ElhEH.  NWViiNEVr; 

Sac.  24,  NWVL,  NW14SWy4.  SEIA; 
Sec.  26.  NMNWM. 

T.  IS  N..  R.  60  E..  P.M.M.. 

Sec.  26.  SWy4; 

Sec.  28.  EViSEy4; 

Sec.  32.  EVS.  EHW1S,  SWy4NWV4; 
Sec.  34,  NM.  NWy4SWM,  SHiSWW. 
NEy4SEy4. 

T.  14  N..  R.  61  E.,  P.M.M., 

Sec  6,  Lots  1, 2.  3. 4; 

Sec.  18,  Lots  1,  2. 

T  IS  N..  R.  61  E..  P.M.M.. 

Sec.  30,  Lots  1,  Z  3.  4. 

T.  141  N.,  R.  105  W..  Sth  P.M.. 

Sec.  18,  Lots  1,  2,  3,  4.  NEy4. 
EV^WVi; 

Sec.  20,  NEy4,  Sy>; 

Sec.  30.  Lot  1.  E1S.  Et^NWy,; 

Sec.  32,  WW. 

T.  140  N.,  R.  106  W..  Sth  P.M., 

Sec.  2.  Lots  5.  6.  11,  1Z 
Sec.  10,  Lots  1,  2. 


South  Wibaux— Beach;  Montana— North  Dakota 


T.  13  N..  R.  60  E..  P.M.M . 

Sec.  2,  Lots  1.  2.  3.  4.  SyiNEy4.  | 
NyiSEy4; 
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Sec.  10,  NEyrNEH.  SMsNE’A, 

Eyiswy4.  SEy4; 

Sec.  12.  N14.  SWy4; 

Sec.  14.  NEy4.  NEy4SWy4: 

Sec.  24.  SV4SWy4. 

T.  14  N..  R.  60  E..  P.M..M 
Sec.  26.  SViiSEy,; 

Sec.  28,  NWy4NWy4,  Sy^NWKi,  SIS; 
Sec.  34.  WV4. 

T.  13  N..  R.  61  E.,  P.M.M.. 

Sec.  6.  Lots  1.  2.  3,  4; 

Sec.  18,  Lots  1.  Z 
T.  139  N,  R.  106  W.,  Sth  P.M.. 

Sec.  10,  Lots  1,  2,  3,  4; 

Sec.  14,  NWy4; 

Sec.  22,  Lots  2.  3.  4. 

T.  140,  N.,  R.  106  W..  Sth  P.M, 

Sec.  34.  Lots  3.  4. 


Million 

tons 


Oarrlson — North  Dakota 


T.  149  N,  R.  84  W..  Sth  P.M . . 

3,437 

Sec.  4.  Lots  3,  4,  SMNWy«, 

NEy4Swy4,  si4swy4; 

Sec.  5.  Lots  1.  2.  3,  4.  SEHSEVL; 

Sec.  6,  Lots  6,  7.  EV1:SWy4: 

Sec.  7.  NEy4: 

Sec.  8,  SWy,; 

Sec.  9,  WV5NEV«; 

Sec.  15.  WHSWIi; 

Sec.  17.  SEy4. 

T.  149  N,  R.  85  W„  S«1  PAH.. 

Sec.  3.  Lot  3.  SEy4NEy4,  EViSWy,. 

SEy4; 

Sec.  4,  SEy4; 

Sec.  9.  EViNwy,,  swy,: 

Sec.  13.  NM!SWy4.  SWy4SWy4; 

Sec.  15.  SEy4; 

Sec.  17.  NV5,  SEy4; 

Sec.  21.  E>/^NE1A.  SEy,: 

Sec.  24,  WMiNWyi.  NWy4SWy4: 

Sec  27.  NV<!NWy4; 

Sec.  28,  NyiNEy4,  SWy4NEy4. 

T.  ISO  N..  R.  as  W..  sth  P.M., 

Sec  34.  NVIiNEW.  SWV4NE14. 

Wamar— North  Dakota 


T  14  ,  R  on  W ,  fith  P  M 

4A3S 

Sec  2,  Lots  1,  2,  3,  4,  SWNVL,  SIS; 
Sec.  4,  Lots  1.  z  S1SNEM,  SVS; 
Sec  6.  NWy,,  SVS; 

Sec.  10,  AH; 

Sec.  12,  NW,  SWM: 

Sec.  14,  NEy*.  SV^NWy,,  SVS; 

Sec.  20,  AZ 

Sec.  22,  Elk.  NVkNWM.  SEIkNWVk; 
Sec  24,  NW,  NVkSWVk,  SWIkSWM, 

- 

NEy4SEM. 

Dated:  Nov.  25. 1981. 

Kannon  Richards, 

Acting  State  Director. 

[FR  Doc.  81-34749  Filed  12-2-81: 8:45  am) 

BILUNG  CODE  4310-84-M 


Rock  Springs  District;  Final 
Management  Decisions,  Coal, 
Wyoming 

November  24, 1981. 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
action:  Notice  of  Final  Coal 
Management  Decisions,  Rock  Springs 
District. 

SUMMARY:  The  Rock  Springs,  Wyoming 
District  Office  of  the  Bureau  of  Land 
Management  has  reviewed  and  made 
final  decisions  for  federal  coal 


management  in  the  Big  Sandy  and  Salt 
Wells  Resource  Areas.  The  prupose  for 
the  review  was  to  update  the 
Management  Framework  Plans  (MFPs) 
for  the  two  areas  and  to  make  certain 
that  the  MFPs  reflect  current  statutory 
requirements  and  policies  to  continue 
carrying  out  the  requirements  of  Section 
522  of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  The  decisions 
affect  the  Rock  Springs  Known 
Recoverable  Coal  Resource  Area 
(KRCRA)  which  is  located  in  both  the 
Big  Sandy  and  Salt  Wells  Resource 
Areas.  The  KRCRA  extends 
approximately  30  miles  north,  30  miles 
south,  and  30  miles  to  the  east  of  Rock 
Springs. 

Public  participation  opportunities 
were  provided  by  Federal  Register 
notice  of  June  22, 1981:  by  an  open  house 
conducted  in  Rock  Springs  on  July  8  to 
discuss  the  proposed  decisions;  by  a 
public  hearing  on  the  evening  of  July  8  in 
Rock  Springs;  by  public  review  of  the 
proposed  decisions  brochure  of  June  19, 
1981;  and  by  informal  public  contacts  in 
the  process  of  reviewing  the  area.  Public 
comments  were  carefully  considered 
and  the  final  coal  decisions  contained  in 
the  Management  Framework  Plans 
reflect  those  considerations. 

Two  brochures  summarizing  these 
flnal  coal  decisions  will  be  available 
about  December  7, 1981  in  the  Rock 
Springs  District  Office,  the  Big  Sandy 
Resource  Area  Office,  and  the  Salt 
Wells  Resource  Area  Office.  Those  who 
attended  the  public  hearing  or  requested 
that  their  name  be  placed  on  the  coal 
mailing  list  will  be  mailed  a  copy  of 
each  brochure. 

DATES:  The  two  brochures  will  be 
available  to  the  public  on  about 
December  7, 1981. 

ADDRESSES:  The  Rock  Springs  District, 
Big  Sandy  Resource  Area,  and  Salt 
Wells  Resource  Area  are  all  located  at: 
Highway  187  North — Box  1869,  Rock 
Springs,  Wyoming  82901. 

FOR  FURTHER  INFORMATION: 

For  further  information  please  contact 
the  appropriate  Area  Manager  or  the 
District  Geologist  at  the  above  address; 
or  call  (307)  382-5350.  Big  Sandy 
Resource  Area  Manager:  Clint  Hanson. 
Salt  Wells  Resource  Area  Manager  Bob 
Bierer.  District  Geologist:  Steve  Elljs. 
Maxwell  T.  Lieuranoe, 

State  Director. 

|FR  Doc.  81-34750  Filed  12-2-81;  8:45  am) 
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Geological  Survey 

Oil  and  Gas  Sulphur  Operations,  Outer 
Continental  Shelf,  Conoco,  Inc. 

agency:  U.S.  Geological  Survey. 
Department  of  the  Interior. 
action:  Notice  of  the  receipt  of  a 
proposed  development  and  production 
plan. 

SUMMARY:  Notice  is  hereby  given  that 
Conoco  bic.  has  submitted  a 
Development  and  Production  Plan 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS  0146,  Block  58, 
West  Delta  Area,  offshore  Louisiana. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Geological  Survey  is 
considering  approval  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  Ofhce  of  the  Conservation  Manager. 
Gulf  of  Mexico  OCS  Region,  U.S. 
Geological  Survey,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  70002. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Geological  Survey.  Public  Records, 
Room  147,  open  weekdays,  9  a.m.  to  3:30 
p.m.,  3301  North  Causeway  Blvd., 
Metairie,  Louisiana  70002,  Phone  (504) 
837-4720,  Ext.  226. 

SUPPLEM^ARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  U.S. 
Geological  Survey  makes  information 
contained  in  Development  and 
Production  Plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  a  revised 
§  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Dated:  November  25. 1981. 

Lowell  G.  Hammons, 

Conservation  Manager,  Gulf  of  Mexico  OCS 
Region. 

'  |FR  Doc.  81-34680  Filed  12-1-81:  8:45  am] 
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Oil  and  Gas  and  Sulphur  Operations, 
Outer  Continental  Shelf;  Marathon  Oil 
Co. 

agency:  U.S.  Geological  Survey. 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  development  and  production 
plan. 

summary:  Notice  is  hereby  given  that 
Marathon  Oil  Company  has  submitted  a 
Development  and  ftoduction  Plan 
describing  the  activities  it  proposes  to 


conduct  on  Leases  OCS-G  2601,  2894, 
and  2895,  Blocks  57,  38,  and  58, 
respectively,  Eugene  Island  Area, 
offshore  Louisiana. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Geological  Survey  is 
considering  approval  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  Office  of  the  Conservation  Manager. 
Gulf  of  Mexico  OCS  Region,  U.S. 
Geological  Survey,  3361  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  70002. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Geological  Survey,  Public  Records. 
Room  147,  open  weekdays  9  a.m.  to  3:30 
p.m.,  3301  North  Causeway  Blvd., 
Metairie,  Louisiana  70002,  Phone  (504) 
837-4720,  Ext  228, 

SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  U.S. 
Geological  Survey  makes  information 
contained  in  Development  and 
Production  Plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  a  revised 
§  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Dated:  November  25, 1981. 

Lowell  G.  Hammons, 

Conservation  Manager,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  81-34679  Filed  12-Z-Sl:  S^IS  am) 
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Oil  and  Gas  and  Sulphur  Operations, 
Outer  Continental  Shelf;  Transco 
Exploration  Co. 

AGENCY:  U.S.  Geological  Survey, 

Interior. 

action:  Notice  of  the  receipt  of  a  • 
proposed  development  and  production 
plan. 

summary:  Notice  is  hereby  given  that 
Transco  Exploration  Company  has 
submitted  a  Development  and 
Production  Plan  describing  the  activities 
it  proposes  to  conduct  on  Lease  OCS-G 
3949,  Block  A-552,  High  Island  Area, 
offshore  Texas. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Geological  Survey  is 
considering  approval  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  Office  of  the  Conservation  Manager, 
Gulf  of  Mexico  OCS  Region,  U.S. 
Geological  Survey,  3301  North 


Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  70002. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Geological  Survey,  Public  Records. 
Room  147,  open  weekdays  9  a.m.  to  3:30 
p.m.,  3301  North  Causeway  Blvd.^ 
Metairie,  Louisiana  70002,  Phone  (504) 
837-4720,  Ext  226. 

SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  U.S. 
Geological  Survey  makes  information 
contained  in  Development  and 
Production  Plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  a  revised 
§  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Dated:  November  25, 1981. 

Lowell  G.  Hammons, 

Conservation  Manager,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  81-34678  FSed  12-2-81;  8:45  an] 

BIUJNQ  CODE  4310-31-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  27, 1981.  Pursuant  to  §  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  D.C.  20243.  Written 
comments  should  be  submitted  by 
December  18, 1981. 

Carol  O.  ShuU, 

Acting  Keeper  of  the  National  Register. 

CALIFORNIA 

Los  Angeles  County 

Los  Angeles,  Congregation  B'nai B'rith,  3663 
Wilshire  Blvd. 

[FR  Doc.  81-34738  Tiled  12-2-81: 8^45  am] 
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National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  27, 1981.  Waiver  of  the  15- 
day  public  commenting  period  following 


58752 


Federal  Register  /  Vol.  46,  No.  232  /  Thursday,  December  3,  1981  /  Notic-es 


this  publication  is  necessary  for  the 
Oregon  nominations  listed  below  in 
order  for  listing  of  eligible  properties  to 
be  accomplished  before  December  31, 
1981.  Listing  in  the  National  Register  by 
this  date  will  enable  property  owners  to 
take  advantage  of  Oregon’s  Historic 
Property  Tax  Law  of  1975  (ORS  358.475), 
which  provides  that  owners  of 
properties  entered  into  the  National 
Register  of  Historic  Places,  including 
those  properties  which  have  been 
designated  as  contributing  features  of 
historic  districts,  may  apply  for  special 
assessment  status — a  freeze  of  the 
assessed  valuation  for  a  15-year  period. 
Waiver  of  the  public  commenting  period 
will  allow  timely  listing  which  is 
necessary  to  aid  in  the  preservation  of 
these  properties. 

Carol  D.  Shull, 

Acting  Keeper  of  the  National  Register. 

Oregon 
Baker  County 

Baker,  Rand,  Ed,  House,  1700  4th  St. 

Benton  County 

Corvallis,  Arnold,  Earnest,  House,  806  SW. 

5th  St. 

Corvallis,  Bosworth,  Ralph  Lyman,  House, 

833  NW.  Buchanan  Ave. 

Corvallis,  Farra,  Dr.  George  R.,  House,  660 
SW.  Madison  Ave. 

Corvallis,  First  Congregational  Church,  8th 
and  Madison  Sts. 

Corvallis,  Kline,  Lewis  G.,  House,  308  NW. 

8tb  St. 

Corvallis,  Taylor,  George,  House,  504  SW.  6th 
St. 

Clackamas  County 

Oregon  City  vicinity, /ocAson,  C.  S.  "Sam", 

Log  House  (Alder  Leo)  14999  S. 

Springwater  Rd. 

Clatsop  County 

Seaside  vicinity,  Tillamook  Rock  Lighthouse, 
SW  of  Seaside 

Douglas  County 

Roseburg,  Rice,  Napoleon,  House,  709  Kane 
St. 

Jackson  County 

Ashland,  Boslough-Claycomb  House,  1 
Hillcrest  St. 

Ashland,  McCall,  John,  House,  153  Oak  St. 
Central  Point,  Fiero,  Conro,  House 
(Woodlawn  Acres)  4615  Hamrick  Rd. 
Jacksonville  vicinity.  Bybee,  Frank  E.,  House, 
4491  Jacksonville  Hwy. 

Lane  County 

Eugene,  Calkins,  Windsor  W.,  House,  588  E. 
11th  Ave. 

Lincoln  County 

Newport,  Roper,  Charles  and  Theresa,  House 
(Hilian  Castle)  820  SW.  Alder  St. 

Linn  County 

Albany,  Ralston,  John,  House,  632  Baker  St., 
SE. 


Marion  County 

Aurora  vicinity.  Bents,  Frederick,  House, 
22776  Bents  Rd.,  NE. 

Multnomah  County 

Portland,  Adams,  Charles  F.,  House,  2363 
NW.  Flanders 

Polk  County 

Independence  vicinity,  Wells,  George  A.,  Jr., 
House,  10635  Buena  Vista  Rd. 

|FR  Doc.  81-34739  Filed  12-2-81;  &4S  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission’s  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  on  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit,  willing,  and  able  to 
provide  the  transportation  service  or  to 
comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant’s  representative  upon  request 
and  payment  to  applicant’s 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions] 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission’s  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quahty  of  the 
human  environment  nor  a  major 


regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  become  imopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant’s 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Fisher,  Williams. 

Agatha  L  Mergenovich, 

Secretary. 

Note. — ^All  applications  are  tor  authority  to 
operate  as  a  motor  conunon  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  “under 
contract”. 

Please  direct  status  inquiries  to  the 
Ombudsman’s  Office,  (202)  275-7326. 

Volume  No.  OPY-4-457 

Decided;  November  20, 1981. 

MC  159277,  filed  November  13, 1981. 
Applicant:  WALLACE  JACKSON 
TRUCKING  CO.,  P.O.  Box  6003,  751  S. 
Orange  Ave.,  Newark,  NJ  07106. 
Representative:  Wallace  Jackson  (same 
address  as  applicant),  (201]  374-3871. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs],  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S. 

MC  159287,  filed  November  16, 1981. 
Applicant:  PAUL  WORTH  SALMON,  Rt. 
2,  Box  551,  Lillington,  NC  27546. 
Representative:  Paul  Worth  Salmon 
(same  address  as  applicant],  (919)  893- 
3962.  Transporting  (1)  food  and  other 
edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  and  drugs). 
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agricultural  limestone  and  fertilizer,  and 
other  soil  conditioners,  by  the  owner  of 
the  motor  vehicle  in  such  vehicle,  and 
(2)  shipments  weighing  100  pounds  or 
less  if  transported  in  a  motor  vehicle  in 
which  no  one  package  exceeds  100 
pounds,  between  points  in  the  U.S. 

Volume  No.  OPY-4-459 

Decided:  November  25. 1981. 

MC 148086  (Sub-1),  filed  November  12, 
1981.  Applicant:  NATIONAL  BOOK 
CONSOLIDATORS.  INC.,  1227  Madison 
Avenue,  Paterson,  NJ  07053. 
Representative:  Morton  E.  Kiel,  Suite 
1832,  Two  World  Trade  Center,  New 
York.  NY  10048-0640,  (212)  466-0220. 
Transporting  shipments  weighing  100 
pounds  or  less  if  transported  in  a  motor 
vehicle  in  which  no  one  package 
exceeds  100  pounds,  between  points  in 
the  U.S.  (except  AK  and  HI). 

IFR  Doc.  81-34752  Filed  12-2-81;  8:45  am) 

BILUNG  CODE  7035-01-M 


[Volume  No.  203] 

Motor  Carriers;  Permanent  Authority 
Decisions;  Restriction  Removals; 
Decision-Notice 

Decided:  November  25, 1981. 

The  following  restriction  removal 
applications,  filed  after  December  28, 
1980,  are  governed  by  49  CFR  Part  1137. 
Part  1137  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86747. 

Persons  wishing  to  Hie  a  comment  to 
an  application  must  follow  the  rules 
under  49  CFR  1137.12.  A  copy  of  any 
application  can  be  obtained  horn  any 
applicant  upon  request  and  payment  to 
applicant  of  $10.00. 

Amendments  to  the  restriction 
removal  applications  are  not  allowed. 

Some  of  the  applications  may  have 
been  modified  prior  to  publication  to 
conform  to  the  special  provisions 
applicable  to  restriction  removal. 

Findings 

We  find,  preliminarily,  that  each 
applicant  has  demonstrated  that  its 
requested  removal  of  restrictions  or 
broadening  of  undu(y  narrow  authority 
is  consistent  with  49  U.S.C.  10922(h). 

In  the  absence  of  comments  filed 
within  25  days  of  publication  of  this 
decision-notice,  appropriate  reformed 
authority  will  be  issued  to  each 
applicant.  Prior  to  beginning  operations 
under  the  newly  issued  authority, 
compliance  must  be  made  with  the 
normal  statutory  and  regulatory 
requirements  for  common  and  contract 
carriers.  , 


By  the  Commission,  Restriction  Removal 
Board,  Members  Spom,  Ewing,  and  Shaffer. 
Agatha  L.  Meigenovich, 

Secretary. 

MC  65802  (Sub-78X),  filed  November 

16, 1981.  Applicant  LYNDEN 
TRANSPORT.  INC.,  5615  West  Marginal 
Way.  S,W.,  Seattle,  WA  98106. 
Representative:  John  R.  Sims,  )r.,  915 
Pennsylvania  Bldg.,  425-13th  Street, 

NW.,  Washington,  DC  20004.  Lead  and 
Sub-Nos.  15  and  21:  Broaden  (1)  general 
commodities  (with  exceptions)  to 
“general  commodities  (except  classes  A 
and  B  explosives)”,  in  the  lead  and  Sub 
21,  and  general  commodities  (except 
those  of  unusual  value  and  household 
goods  as  defined  by  the  Commission)  to 
“general  commodities”  in  Sub  15;  (2)  in 
Sub  21  ports  of  entry  on  the  United 
States-Canada  Boundary  line  at  or 
Seattle,  Blaine,  L}mden.  Oroville,  and 
Sumas,  WA  to  “Snohomish.  King,  Pierce. 
Thurston,  Mason,  Jefferson,  Clallam, 
Skagit.  Whatcom,  and  Okanogan 
Counties,  WA”,  Eastport,  ID  to 
“Boundary  County,  ID-’,  on  AK  Hwy  2 
between  and  including  the  port  of  entry 
at  or  near  Northway  Junction,  AK,  and 
Fairbanks,  AK,  points  within  5  miles  of 
said  hwy  and  points  within  85  miles  of 
Fairbanks,  and  on  AK  Hwy  3  between 
and  including  Tok  Junction,  AK,  and 
Anchorage,  AK  and  points  within  10 
miles  of  Anchorage,  AK,  to  "Third  and 
Fourth  Judicial  Districts  of  AK”  (3)  to 
allow  service  at  all  intermediate  points, 
in  the  lead  (4)  remove  the  restriction 
precluding  joint  line  service  with  other 
carriers  in  MC-65802:  (5)  to  radial  . 
service  in  the  lead. 

MC  107913  (Sub-23X),  filed  November 

3, 1981.  Applicant:  F  &  W  EXPRESS, 
INC.,  165  S.  Parkway  West,  Memphis, 
TN  38109.  Representative:  Dale 
WoodaU,  900  Memphis  Bank  Bldg., 
Memphis,  TN  38103.  Sub-20  certificate. 
Authorize  service  at  all  intermediate 
points  in  parts  (5)  and  (8). 

MC  128539  (Sub-iaX),  filed  August  10. 
1981,  previously  noticed  in  the  Federal 
Register  of  September  1, 1981, 
republished  as  corrected  this  issue. 
Applicant:  EAGLE  TRANSPORT 
CORPORATION.  P.O.  Box  4718,  Rocky 
Mount,  NC  27801.  Representative:  James 
F.  King,  Jr.  (same  address  as  applicant). 
Sub  13F  certificate:  Broaden  to  (1) 
“chemicals  and  related  products”  from 
terephthalic  acid;  (2)  Morgan  County, 

AL  (Decatur):  and  (3)  radial  authority. 
The  purpose  of  this  republication  is  to 
include  Sub-13F,  which  was 
inadevertently  excluded  in  the 
previously  published  caption. 

MC  143059  (Sub-19lX),  filed 
November  16, 1981.  Applicant:  MERCER 
TRANSPORTA'nON  CO..  INC.,  P.O. 


Box  35610,  Louisville.  KY  40232. 
Representative:  Debra  K.  Belmonte 
(same  as  applicant).  Sub  23F:  (1) 
broaden  sodium  bicarbonate,  sodium 
carbonate,  and  cleaning  compound  to 
“chemicals  and  related  products”;  (2) 
remove  except  commodities  in  bulk,  in 
tank  vehicles  restriction  and  the 
facilities  limitation  at  Sweetwater 
County.  WY;  (3)  change  one-way  to 
radial  authority,  and  (4)  remove  except 
WY  restriction. 

MC  146282  (Sub-5X).  filed  November 

18. 1981.  Applicant:  BILL  HEAD 
'reUCKING,  INC.,  P.O.  Box  9632, 
Birmingham,  AL  35215.  Representative: 
John  R.  Frawley,  Jr.,  120  Summit 
Parkway,  Birmin^am,  AL  35209.  Sub- 
Nos.  2  &  4:  broaden  (1)  bananas  to  “food 
and  related  products”  in  Sub-No.  4;  (2) 
authorize  radial  service  in  Sub-No.  4;  (3) 
delete  exception  of  Montgomery,  AL,  in 
Sub-No.  4;  (4)  remove  facilities 
limitation  and  broaden  Birmingham.  AL, 
to  Jefferson  and  Shelby  counties,  in  Sub- 
No.  2. 

MC  150069  (Sub-2X),  filed  November 

17. 1981.  Applicant:  RARITAN 
TRANSPORTATION  SERVICES,  INC., 
P.O.  Box  1384,  Nixon  Station,  Edison,  NJ 
08817.  Representative:  Herbert  Alan 
Dubin,  818  Connecticut  Ave.,  N.W., 
Washington,  DC  20006.  Sub  IF:  (1) 
broaden  Perth  Amboy,  NJ,  to  Middlesex. 
Monmoimth  and  Union  Counties,  NJ, 
and  Richmond  County,  NY;  and  (2) 
change  one-way  to  radial  authority. 

MC  151088  (Sub-lX),  filed  November 

16. 1981.  Applicant:  McGILLION  & 
COMPANY  LIMITED.  141  Healey  Rd.. 
Bolton,  Ontario,  Canada  LOP  lAO. 
Representative:  Allan  C.  Zuckerman,  29 
South  LaSalle  St.,  Suite  905,  Chicago,  IL 
60603.  Lead  certificate:  Broaden  to  radial 
authority. 

MC  153671  (Sub-lX).  filed  November 

12. 1981.  Applicant*  AMERICAN 
INTERSTATE  DRIVEAWAY,  INC.,  710 
Southwest  25th  Place,  Boynton  Beach, 

FL  33435.  Representative:  Gary  R 
Thompson,  4304  East-West  Hwy.. 
Bethesda,  MD  20814.  Lead:  broaden  (1) 
motorhomes,  in  driveaway  service,  to 
“transportation  equipment”  and  Decatur 
and  Elkhart,  IN.  to  Adams  and  Elkhart 
Counties. 

MC  140511  (Sub-13X),  filed  November 

9. 1981.  Applicant  AUTOLOG 
CORPORATION.  100  Pavonia  Avenue, 
Jersey  City,  NJ  07302.  Representative: 
Larsh  B.  Mewhinney,  555  Madison 
Avenue.  New  York.  NY  10022.  Sub-No. 
12F  certificate,  broaden  to 
“transportation  equipment”  &om  motor 
vehicles,  in  truckaway  service. 

MC  148086  (Sub-2X),  filed  November 

12. 1981.  Applicant  NATIONAL  BOOK 
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CONSOUDATOR,  INC.,  1227  Madison 
Avenue,  Paterson,  NJ  07053. 
Representative:  Morton  D.  Kiel,  Suite 
1832,  Two  World  Trade  Center,  New 
York,  NY  10048.  Lead  certificate, 
broaden  to  city-wide  authority: 
Paterson,  N)  (facilities  in  Paterson). 

(PR  Doc.  81-34751  Filed  IZ-Z-Sl:  a45  am| 

BILUNG  CODE  703S-01-M 


[Finance  Docket  No.  29772] 

Guilford  Transportation  Industries, 

Inc.;  Control;  Delaware  and  Hudson 
Railway  Co.;  Intent  To  File 

Guilford  Transportation  Industries, 

Inc.  (GTI),  hereby  gives  notice  that  it 
will  file  with  the  Interstate  Commerce 
Commission  on  or  about  December  15, 
1981,  an  application  under  49  U.S.C. 

11343  seeking  authorization  to  acquire 
control  of  Delaware  and  Hudson 
Railway  Company  (D&H),  a  olass  I  rail 
carrier,  through  stock  ownership. 

GTI,  a  non-carrier,  currently  controls 
Maine  Central  Railroad  Company 
(MEC],  and  has  filed  an  application  in 
Finance  Docket  No.  29720  (Sub-No.  1) 
for  authority  to  control  the  Boston  & 
Maine  Corpration  (B&M). 

GTI  has  agreed  to  purchase,  from  a 
subsidiary  of  Norfolk  and  Western 
Railway  Company  (N&W),  all  of  the 
outstanding  common  stock  of  D&H. 

GTI’s  agreement  is  conditioned  on  its 
obtaining  Commission  approval  of  its 
acquisition  of  control  of  both  D&H  and 
B&M. 

GTI  and  D&H  will  prepare  a  traffic 
study  based  on  trafffic  for  the  1980 
calendar  year.  Because  GTI  will  not 
acquire  control  of  D&H  unless  it  also 
can  acquire  B&M,  GTFs  traffic  study 
must  be  prepared  as  if  GTI  controlled 
B&M. 

This  application  will  be  filed  under 
the  requirements  of  49  CFR  Part  1111 
relating  to  major  transactions. 

The  Commission  has  waived  the  3  to  6 
month  advance  notice  requirement  (49 
CFR  1111.4(b))  for  the  filing  of  this 
application. 

Because  this  case  must  be  decided 
within  180  days  of  its  receipt  under 
section  1164  of  the  Northeast  Rail 
Service  Act  of  1981,  the  Commission 
cannot  follow  the  procedural  schedule 
of  49  CFR  1111.4.  Upon  receipt  of  the 
application  an  expedited  procedural 
schedule  will  be  issued. 

Dated:  November  20, 1981. 


By  the  Commission,  Chairman  Taylor, 
Vice-Chairman  Clapp,  Commissioners 
.Gresham  and  Gilliam. 

Agatha  L.  Mergenovich, 

Secretary. 

IFR  Doc.  81-34765  Filed  12-2-81;  8:45  am| 

BILLING  CODE  ^035-01-M 


[Ex  Parte  No.  387  (Sub-66)1 

Louisville  and  Nashville  Railroad 
Company  Exemption  for  Contract 
Tariff  ICC-L&N-C-0005 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  Provisional 
Exemption. 

SUMMARY:  Petitioner  is  granted  a 
provisional  exemption  under  49  U.S.C. 
10505  from  the  notice  requirements  of  49 
U.S.C.  10713(e)  and  its  contract  and 
contract  tariff  to  be  filed  may  be  made 
effective  on  one  day’s  notice.  This 
exemption  may  be  revoked  if  protests 
are  filed  within  15  days  of  publication  in 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  F.  Mackall,  (202)  275-7666. 
SUPPLEMENTARY  INFORMATION:  The 
Louisville  and  Nashville  Railroad 
Company  (L&N)  filed  on  November  17, 
1981,  a  petition  for  exemption  under  49 
U.S.C.  10505  from  the  statutory  notice 
provisions  of  49  U.S.C.  10713(e).  It 
requests  that  we  permit  it  to  make  tariff 
1CC-L&N-C-0005  effective  on  one  day’s 
notice.  The  contract  involves  the 
movement  of  coal  over  the  lines  of  the 
L&N  from  Scotia,  KY  to  Mobile,  AL.  The 
duration  of  the  contract  is  five  months 
and  renewal  options  are  available.  The 
contract  and  contract  tariff  were  filed 
with  the  Commission  on  November  17, 
1981,  and  bear  the  statutorily  required 
effective  date  of  December  18, 1981. 

Under  49  U.S.C.  10713(e)  contracts 
must  be  filed  to  become  effective  on  not 
less  than  30  nor  more  than  60  days’ 
notice.  There  is  no  prevision  for  waiving 
this  requirement.  Cf.  former  section 
10762(d)(1).  However,  the  Commission 
has  granted  relief  under  section  10505 
exemption  authority  in  exceptional 
situations. 

The  petition  shall  be  granted.  Based 
on  the  development  of  a  requirement  to 
ship  test  coal,  shipper  and  petitioner 
have  negotiated  in  emergency  sessions 
and  have  agreed  to  an  interim  short¬ 
term  contract  to  cover  the  experimental, 
or  test,  shipments  of  coal  to  begin 
immediately  and  to  end  no  later  than 
April  30, 1982.  It  is  imperative  that  this 
contract  be  made  effective  as  soon  as 
possible  in  order  for  the  shipper  to  fulfill 
its  requirements  and  to  avoid  placing  a 
multi-year  contract,  scheduled  to  be  in 


place  in  April,  1982,  in  jeopardy. 
Petitioners  state  that  there  has  been  no 
procrastination  on  the  part  of  any  of  the 
parties  involved  in  the  contractual 
process.  We  find  that  this  is  the  type  of 
exceptional  circumstance  which 
warrants  an  exemption.  Contract  tariff 
ICC-L&N-C-0005  may  become  effective 
on  one  day’s  notice. 

We  will  apply  the  following 
conditions  which  have  been  imposed  in 
similar  exemption  proceedings; 

If  the  Commission  permits  the  contract  to 
become  effective  on  one  day’s  notice,  this 
fact  neither  shall  be  construed  to  mean  that 
this  is  a  Commission  approved  contract  for 
purposes  of  49  U.S.C.  10713(g)  nor  shall  It 
serve  to  deprive  the  Commission  of 
jurisdiction  to  institute  a  proceeding,  on  its 
own  initiative  or  on  complaint,  to  review  this 
contract  and  to  disapprove  it. 

Subject  to  compliance  with  these 
conditions,  under  49  U.S.C.  10505(a)  we 
find  that  the  30  day  notice  requirement 
in  these  instances  is  not  necessary  to 
carry  out  the  transportation  policy  of  49 
U.S.C.  10101a  and  is  not  needed  to 
protect  shippers  from  abuse  of  market 
power.  Further,  we  will  consider 
revoking  this  exemption  under  ^  U.S.C. 
10505(c)  if  protests  are  filed  within  15 
days  of  publication  in  the  Federal 
Register. 

This  action  will  not  significantly  affect 
the  quality  of  the  human  environment  or 
the  conservation  of  energy  resources. 

Dated:  November  24, 1981. 

By  the  Commission,  Division  2, 
Commissioners  Gresham,  Gilliam,  and 
Taylor.  Commissioner  Taylor  did  not 
participate. 

Agatha  L.  Mergenovich, 

Secretary. 

|FR  Doc  81-34754  Filed  12-2-81;  8:45  am| 

BILLING  CODE  7035-01-M 


Service  of  Decisions  Upon  Tariff 
Bureaus  and  Members  in  Rate  Cases; 
Procedural  Change 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  adoption  of 
procedural  change. 

summary:  The  Commission  is  adopting 
the  procedure  of  serving  decisions  in 
certain  rate  cases  involving  tariffs  filed 
by  the  tariff  bureau  on  behalf  of  its 
members  only  on  the  agent,  who  filed 
the  tariff.  Also,  bureau  members  who 
are  participating  formally  in  the 
proceeding  will  be  served.  This 
procedural  change  does  not  apply  to 
independent  action  filings  or  formal 
complaints. 


Federal  Register  /  Vol.  46,  No.  232  /  Thursday,  December  3,  1981  /  Notices 


58755 


EFFECTIVE  DATE:  This  procedural  change 
is  effective  upon  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Darlene  Proctor,  (202)  275-7233. 
SUPPLEMENTARY  INFORMATION:  By  notice 
published  at  46  FR  41639  (08-17-81),  the 
Commission  informed  the  public  that  it 
was  considering  changing  its  procedure 
regarding  service  of  certain  rate 
decisions.  The  Commission  proposed 
that  it  would  serve  such  decisions  on  the 
agent  for  the  tariff  bureau  and  upon 
those  members  of  the  tariff  bureau  who 
were  formally  participating  in  the 
proceeding,  rather  than  serve  all  bureau 
members.  The  agent  for  the  tariff  bureau 
would  be  responsible  for  notification  of 
the  bureau  members,  who  were  not 
formally  participating  in  the  proceeding, 
if  the  agent  deemed  such  notihcation 
necessary. 

Comments  were  received  from  the 
Eastern  Central  Motor  Carriers 
Association,  Inc.,  Central  States  Motor 
Freight  Bureau,  Inc.,  Rocky  Mountain 
Motor  Tariff  Bureau.  Inc.,  and 
Waterways  Freight  Bureau.  The 
comments  were  generally  favorable. 
Misunderstanding  arose,  however, 
regarding  the  scope  of  the  proposal. 

In  response  to  those  comments,  we 
want  to  clarify  that  this  procedural 
change  will  only  affect  those 
proceedings  in  which  the  tariff  bureau 
has  made  a  collective  filing  on  behalf  of 
its  members.  Primarily,  this  would 
involve  a  rate  investigation  and 
suspension  case  set  for  modified 
procedure.  In  those  cases  the 
Commission  will  serve  only  the  agent 
who  filed  the  tariff,  and  any  members 
who  are  formally  participating  in  the 
proceeding.  It  will  be  the  agent's 
responsibility  to  notify  the  bureau 
members,  if  the  agent  finds  that  such 
notification  is  necessary. 

This  procedure  will  not  apply  to  rate 
cases  which  involve  independent 
actions  of  bureau  members.  We  will 
continue  to  serve  the  bureau  member  or 
members  involved.  It  will  not  apply  to 
formal  complaints.  We  will  serve  all 
defendants  individually. 

Accordingly,  the  Commission  adopts 
the  procedural  change  as  discussed 
above,  to  become  effective  upon 
publication  of  this  notice  in  the  Federal 
Register. 

Decided:  November  25, 1981. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Clapp,  and  Commissioners 
Gresham  and  GiUiam. 

Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  81-34753  Filed  8.-4S  am) 

BIUJNG  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 
Attorney  General 

Proposed  Consent  Decree  in  Action 
To  Require  Compliance  With 
Particulate  Emission  Reguiations  at 
Boise  Cascade’s  Paper  Mill,  Beaver 
Falls,  New  York 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  38  FR  19029,  notice 
is  hereby  given  that  on  November  16, 

1981  a  proposed  consent  decree  in 
United  States  of  America  v.  Boise 
Cascade  Corporation,  Civil  No.  81-CZ- 
1242  was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  New  York. 

The  proposed  consent  decree  requires 
the  Boise  Cascade  Corporation  to 
achieve  compliance  by  January  15, 1983 
with  particulate  emissions  regulations 
pertaining  to  a  boiler  at  the  Lewis  Mill 
portion  of  its  Beaver  Falls,  New  York 
facility. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  369  Federal  Building, 

100  South  Clinton  Street,  Syracuse,  New 
York  13260;  at  the  Region  n  Office  of  the 
Environmental  Protection  Agency,  26 
Federal  Plaza,  New  York,  New  York 
10278;  and  at  the  Office  of  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  U.S.  Department  of  Justice,  Room 
1252,  Tenth  and  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20530.  A  copy  of 
the  proposed  consent  decree  may  be 
obtain^  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $1.30  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  for  a  period  of 
thirty  days  fix)m  the  date  of  this  notice. 
Comments  should  be  directed  to  the 
Assistant  Attorney  General  for  the  Land 
and  Natural  Resources  Division  of  the 
Department  of  Justice,  Tenth  and 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20530  and  should  refer 
to  United  States  of  America  v.  Boise 
Cascade  Corporation,  D.J.  Ref.  90-^2- 
1-488. 

Carol  E.  Dinkins, 

Assistant  Attorney  General 
(FR  Doc.  81-34685  Filed  12-2-81: 8:45  am) 

BIUJNO  CODE  4414H>1-M 


Proposed  Consent  Decree  in  Action; 
Abatement  of  Poilution  by  Vertac 
Chemicai  Corporation  and  Hercules, 
Inc. 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  on  November  18, 
1981,  a  proposed  consent  decree  in 
United  States  of  America  v.  Vertac 
Chemical  Corporation  and  Hercules, 

Inc.,  Civil  Action  No.  LR-C-80-109,  and 
Arkansas  Department  of  Pollution 
Control  and  Ecology  v.  Vertac  Chemical 
Corporation  and  Hercules  Inc.,  Civil 
Action  No.  LR-C-80-110,  was  lodged  in 
the  United  States  District  Court  for  the 
Eastern  District  of  Arkansas. 

The  consent  decree  concerns  the 
Jacksonville,  Arkansas  facihty  owned 
and  operated  by  the  defendants.  The 
decree- provides  for  the  conduct  of 
studies  regarding  contamination, 
proposals  for  remedial  action  as 
appropriate,  management  of  drummed 
waste,  interim  pretreatment 
requirements  on  discharges  into  the  City 
of  Jacksonville  sewage  treatment  facility 
and  for  maintenance  of  remedial 
measures.  A  separate  letter  confirms 
that  the  case  does  not  involve 
conditions  at  the  Jacksonville  sewage 
treatment  plant  or  its  system  fines.  The 
Department  of  Justice  will  receive  until 
January  4. 1981  written  comments 
related  to  the  proposed  judgment 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  D.C.  20530,  and 
refer  to  United  States  v.  Vertac 
Chemical  Corporation  and  Hercules, 
Inc.,  D.J.  Ref.  90-7-1-18. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Room  327, 600  W. 
Capitol  Street  Little  Rock,  Arkansas 
72201,  at  the  Region  VI  Office  of  the 
Environmental  Protection  Agency,  1201 
Elm  Street  Dallas,  Texas  75270,  and  at 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Room  1254, 10th 
and  Pennsylvania  Avenue,  NW., 
Washington,  D.C  20530.  A  copy  of  the 
proposed  decree  may  be  obtained  in 
person  or  by  mail  fit>m  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice.  All  requests  for 
copies  must  be  accompanied  by  a  check 
covering  reproduction  costs  ($0.10  per 
page)  in  the  amoimt  of  $2.60  (decree 
without  plan  of  study)  or  $21.20  (decree 
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with  plan  of  study)  made  payable  to  the 
Treasurer  of  the  United  States. 

Anthony  C.  Liotta, 

Deputy  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 

|FR  Doc.  81-34686  Filed  12r2-61: 8:45  am| 

BILUNG  CODE  441(MI1-« 


MOTOR  CARRIER  RATEMAKING 
STUDY  COMMISSION 

-  Public  Hearing;  Collective  Ratemaking 

Date:  December  10, 1981. 

Place:  Conference  Room  1013,  federal 
Building,  230  North  First  Avenue, 

Phoenix,  Arizona. 

Time:  9:00  a.m. 

Purpose:  To  receive  testimony  from 
various  parties  on  collective  ratemaking. 

The  Motor  Carrier  Act  of  1980,  Pub.  L 
96-296,  directs  the  Motor  Carrier 
Ratemaking  Study  Commission 
(Commission)  to  make  a  full  and 
complete  investigation  and  study  of  the 
collective  ratemaking  process  for  all 
rates  of  motor  common  carriers  and  of 
the  need  or  lack  of  need  for  continued 
antitrust  immunity  thereof.  The 
Commission  is  specifically  directed  to 
estimate  the  impact  of  the  elimination  of 
such  immunity  upon  the  rate  levels  and 
rate  structures  and  to  describe  the 
impact  of  such  on  the  Interstate 
Commerce  Commission  and  its  staff. 
Also,  the  Commission  has  been  directed 
to  give  special  consideration  to  the 
impact  of  the  elimination  of  such 
immunity  upon  rural  areas  and  small 
communities. 

The  Commission,  through  its  Hearings 
Committee,  calls  for  this  regional 
hearing  for  the  purpose  of  receiving 
testimony  from  representatives  of  key 
communities  of  interest  which  shall 
focus  on: 

1.  Motor  Carrier  Regulation:  the 
Arizona  Experience: 

2.  Small  Communities  and  Rural 
Areas;  and 

3.  Clarifying  the  Terminology 

Anyone  who  is  interested  in 

submitting  written  testimony  for  the 
record  of  the  Commission  may  do  so  by 
sending  same  to:  Larry  F.  Darby, 
Executive  Director,  Motor  Carrier 
Ratemaking  Study  Commission,  214 
Massachusetts  Avenue,  NE., 

Washington,  D.C.  20002. 

For  further  information  contact:  J. 

Dent  Jarrell,  General  Counsel,  (202)  724- 
9600. 

This  notice  is  being  submitted  late  due 
to  the  uncertainty  of  the  availability  of 
Congressional  members  due  to  recent 
changes  in  the  Congressional  calendar. 


Submitted  this,  the  30th  day  of  November 
1981 

Larry  F.  Darby, 

Executive  Director. 

|FR  Doc.  81-34720  Filed  12-2-81: 8:45  am)  -  . 

BILUNG  CODE  6820-80-M 


NATIONAL  ADVISORY  COMMITTEE 
ON  OCEANS  AND  ATMOSPHERE 

Meeting  Addendum 

November  30, 1981. 

Changes  have  been  made  to  the 
Agenda  for  the  December  8-9, 1981 
Meeting  of  the  National  Advisory 
Committee  on  Oceans  and  Atmosphere 
(NACOA),  published  in  the  Federal 
Register  of  November  23, 1981  (Page 
57376).  The  agenda  has  been  revised  as 
follows: 

Note. — ^Please  note  that  the  swear-in 
ceremony  will  be  held  at  the  Department  of 
Commerce  in  Room  5843.  The  remaining 
sessions  of  the  agenda  will  be  held  at  the 
Page  Complex,  Page  Building  #1  at  2001 
Wisconsin  Avenue,  NW. 

Tuesday,  December  8, 1981 
8:45  a.m.-10:30  a.m. 

Plenary 

8:45  a.m.-9:00  a.m. 

•  Announcements 
9:00  a.m.-10:30  a.m. 

•  Swear-ln  Ceremony  for  New  Members 
Guest  Speakers 

Honorable  Ted  Stevens,  Committee  on 
Commerce,  Science,  and  Transportation, 
U.S.  Senate 

Honorable  Don  Fuqua,  Chairman, 
Committee  on  Science  and  Technology, 
U.S.  House  of  Representatives  (Invited) 
Honorable  Norman  E.  D’Amours, 

Chairman,  Subcommittee  on 
Oceanography,  Committee  on  Merchant 
Marine  and  Fisheries,  U.S.  House  of 
Representatives  (Invited) 

10:30  a.m.-ll:00  a.m. 

Break 

Page  Building  #J,  Rooms  B-lOO  and  418, 2001 
Wisconsin  Avenue,  NW.,  Washington,  D.C. 
IIKX)  a.m.-12:00  Noon 

•  Briefings  to  New  NACOA  Members 
NACOA  Staff,  Room  418 

12:00  Noon-l:00  p.m. 

Lunch 

1:00  p.m.-5:00  p.m. 

Panel  Meetings 
1:00  p.m.-5:00  p.m. 

•  Environment  and  Regulations 
Co-Chairmen:  Sylvia  A.  Earle  Michael  R. 

Naess 

Room  B-lOO 

Topic:  Clean  Water  Act — Section  404 
(Permits) 

Speakers:  Corps  of  Engineers  (TBA); 
Environmental  Defense  Fund  James 
Tripp,  Counsel;  American  Petroleum 
Institute  David  Lindgren,  Assistant 
General  Counsel 

Topic:  Offshore  Diving  Regulations 
Scientific  Exemption 


IKX)  p.m. — 5:00  p.m. 

•  Hydrology 
Chairman:  Paul  Bock 
Worksession:  Review  of  Draft  Report  . 

5:00  p.m. 

Recess 

Page  Building  #7,  Room  418, 2001  Wisconsin 
Avenue,  NW.,  Washington,  D.C. 

Wednesday,  December  9, 1981 
8:15  a.m.-ll:15  a.m. 

Panel  Meeting 

•  Weather  Services 

Chairman:  Warren  M.  Washington  Room 
418 

Topic:  Provision  of  Weather  Services  to  the 
Nation 

U.S.  Dept,  of  Agriculture  (TBA) 
Environmental  Data  and  Information 
Service,  National  Oceanic  and 
Atmospheric  Administration  (TBA) 
Federal  Aviation  Administration  (TBA) 
Aircraft  Owners  and  Pilots  Association 
(TBA) 

11:15  a.m.-12;00  Noon 
Plenary 

•  User  Fees 

Speaker  Dr.  Steve  Hanke,  Senior 
Economist,  President’s  Council  of 
Economic  Advisers 
12:00  Noon-l:00  p.m. 

Lunch 

1:00  p.m.-3:00  p.m. 

Plenary 

•  Panel  Reports 

•  Discussion  of  Preliminary  Trends 
Marine  Transportation:  Don  Walsh 

3:00  p.m. 

Adjourn  Regular  NACOA  Meeting 
3:00  p.m.-6:00  p.m. 

Panel  Meeting  (continued) 

•  Hydrology 
Chairman:  Paul  Bock 
Worksession:  Review  of  Draft  Report 
Adjourn 

Additional  information  concerning 
this  portion  of  the  meeting  may  be 
obtained  through  the  Committee’s 
Executive  Director,  Steven  N. 
Anastasion,  whose  mailing  address  is; 
National  Advisory  Committee  on 
Oceans  and  Atmosphere,  3300 
Whitehaven  Street,  NW.,  (Page  Building 
#1,  Room  438],  Washington,  DC  20235. 
The  telephone  number  is  202/653-7818. 

Dated:  November  30, 1981. 

)ames  A.  Almazan, 

Staff  Physical  Scientist 

|FR  Doc.  81-34771  Filed  12-2-81;  8:45  am) 

BlUING  CODE  3S10-12-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Humanities  Panei;  Meeting 

agency:  National  Endowment  for  the 
Humanities,  NFAH. 

action:  Notice  of  Meeting. 
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summary:  Pursuant  to  the  provision  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meeting 
of  the  Humanities  Panel  will  be  held  at 
606  15th  Street,  N.W.,  Washington,  DC 
20506: 

Date:  December  17-18, 1981. 

Time:  9:00  a.m.  to  5:30  p.m. 

Room:  1134. 

Program:  This  meeting  will  review 
applications  submitted  for  Research 
Marerials  Program:  Translations 
Western  Languages  Panel,  Division  of 
Research  Programs,  for  projects 
beginning  after  April  1, 1982. 

The  proposed  meeting  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  Because  the 
proposed  meeting  will  consider 
information  that  is  likely  to  disclose,  (1) 
Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential:  (2) 
Information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy;  and  (3)  Information 
the  disclosure  of  which  would 
significantly  frustrate  implementation  of 
proposed  agency  action;  pursuant  to 
authority  granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
January  15, 1978, 1  have  determined  that 
this  meeting  will  be  closed  to  the  public 
pursuant  to  subsections  (c)(4),  (6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Further  information  about  this 
meeting  can  be  obtained  from  Mr. 
Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  DC  20506.  or 
call  202-724-0367. 

Stephen  ).  McCleary, 

Advisory  Committee  Management  Officer. 

|FR  Doc.  81-34759  Filed  12-3-81: 8:45  am] 

.  BIUJNG  CODE  7S36-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Reports,  Recommendations, 
Responses;  Availability 

Railroad  Accident  Report:  Derailment  of 
Amtrak  Train  No.  97  on  Seaboard  Coast  Line 
Railroad  Track,  Lochloosa,  Fla.,  May  26, 1981 
(NTSB-RAR-81-9).— Related 
recommendations  sent  Oct.  21  to— 


The  Family  Lines  Rail  System,  R-81-99 
through  ~101:  compliance  with  Federal 
railway  signal  regulations;  confirmation  of 
signal  system  operation  after  equipment/ 
circuitry  change;  resolution  of  conflicting 
operating  department  instructions  to  signal 
maintainers,  unsafe  acts  to  avoid  train 
delays. 

Association  of  American  Railroads,  R-81- 
102:  inform  membership  of  subject  accident, 
need  to  check  signal  systems,  maintenance 
procedures. 

Recommendation  Responses  fiom — 

Federal  Aviation  Administration:  Nov.  16, 
A-81-19  and -20:  ground  proximity  warning 
system  alarms.  Change  24  to  Handbook 
8430.17.  Nov.  16,  A-81-24:  Part  135  operators' 
training  in  handling  takeoff  emergencies. 
Change  3  to  Handbook  8430.1B.  Nov.  10,  A- 
81-33:  emergency/park  brake  light  “out" 
before  taxi/takeoff,  Change  25  to  Handbook 
8440.5A.  Nov.  16,  A-81-45:  Airworthiness 
Directive  81-16-04  revises  Bellanca 
Decathlon  flight  manual  re  competition 
harness.  Nov,  16,  A-81-70:  design  of  flanges 
and  fasteners  on  fan  case  of  JTOD  turbofan 
engines  reviewed.  Nov.  16,  A-81-88  through  - 
91:  iionconcurrence  in  changing  terminal  air 
traffic  control  accident  notification 
procedures,  training,  supervision, 
performance  monitoring;  nonconcurrence  in 
maintenance  of  current  standardized  search 
area  maps;  nonconcurrence  in  installing  kit 
101-3062-1  on  all  Beech  aircraft  having 
remote  ELT  switch;  General  Aviation 
Airworthiness  Alert  issued  re  updated 
owner's  manual.  Document  950012,  for  ELT 
Model  CIR-11-2.  Nov.  10,  A-81-94  and -95: 
FAA  will  audio-record  and  retain  all  weather 
briefings  provided  by  flight  service  station 
personnel;  compliance  with  weather  briefing 
procedures  in  Flight  Services  Handbook 
7110.10. 

United  States  Coast  Guard:  Nov.  9,  M-79- 
73  and -74: 26th  session,  subcommittee  on 
Safety  of  Navigation  (SUBNAV)  set  for  Feb. 
15-19. 1982,  vessel  traffic  service  Strait  of 
Gibraltar;  report  to  Maritime  Safety 
Committee,  25th  Session,  SUBNAV  re 
worldwide  VFH  navigational  channel.  Nov, 
10,  M-79-88  through  -95:  nonconcurrence  in 
combining  an  Engine  Order  Telegraph  with 
sound-powered  telephone  system  at  local 
control  stations;  publication  of  final  rule  on 
CGD  74-125A  not  expected  before  Dec.  1981. 
thrust  indicator  standards;  U.S.  position 
paper  to  Intergovernmental  Maritime 
*  Consultative  Organization  pending;  awaiting 
completion,  July  1983,  of  upgrade  of 
automated  systems  of  Sealift  Pacific  class 
vessels  by  Military  Sealift  Command. 

Note. — Single  copies  of  reports, 
recommendation  letters  and  responses  are 
free  on  written  request  identified  by 
recommendation  or  report  number,  to:  Public 
Inquiries  Section,  National  Transportation 
Safety  Board,  Washington,  D.C.  20594. 
(Multiple  copies  of  reports  are  available  from 
National  Technical  Information  Service,  U.S. 


Department  of  Commerce,  Springfield.  Va. 
22161.) 

Margaret  L.  Fisher, 

Federal  Register  Liaison  Officer. 
November  27, 1981. 

(FR  Doc.  81-34539  rUed  tZ-Z-Sl:  8:45  aaj 
BIUJNG  CODE  4S10-58-4I 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8771] 

Arizona  Public  Service  Co.;  for 
Operation  of  R&D  in  Situ  Leach 
ProJecL  Converse  County,  Wyoming 

The  U.S.  Nuclear  Regulatory 
Commission  (thg  Commission)  is  issuing 
a  Source  Material  and  Byproduct 
Material  License  to  Arizona  Public 
Service  Company  authorizing  R&D-scale 
uranium  solution  mining  operations  at 
their  South  Powder  River  Basin  Peterson 
Project  Site  in  Converse  County, 
Wyoming. 

The  Commission's  Division  of  Waste 
Management  has  prepared  an 
environmental  impact  appraisal  for  the 
proposed  action.  On  the  basis  of  this 
appraisal,  the  Commission  has 
concluded  that  an  environmental  impact 
statement  for  this  particular  action  is 
not  warranted  for  there  will  be  no 
significant  environmental  impact 
attributable  to  the  action.  The 
environmental  impact  appraisal  is 
available  for  public  inspection  and 
copying  at  the  Commission's  Public 
Document  Room  at  1717  H  StreeL  N.W., 
Washington,  D.C. 

Dated  at  Silver  Spring.  Maryland,  this  29th 
day  of  October  1981. 

For  the  Nuclear  Regulatory  Commission. 
Ross  A.  Scarano, 

Chief,  Uranium  Recovery  Licensing  Branch, 
Division  of  Waste  Management. 

pit  Doc.  81-34761  Filed  12-2-81;  8:45  am) 

BIUJNG  CODE  7590-01-M 

[Byproduct  Material  License  No.  34-06943- 
01;  EA  81-65] 

Dayton  X-Ray  Co.;  Order  To  Show 
Cause 

I 

Dayton  X-Ray  Company  1150  West 
Second  Street.  Dayton,  OH  45407,  (the 
“licensee”)  holds  B)rproduct  Material 
License  No.  34-06943-01,  (the  “license") 
which  authorizes  the  licensee  to  possess 
and  use  byproduct  material  for 
industrial  radiography.  The  license  was 
originally  issued  on  December  20, 1960, 
and  will  expire  on  April  30, 1985. 
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II 

On  November  27, 1974,  the 
Commission  imposed  a  civil  penalty  of 
$2,350  on  the  licensee  for  failure  to 
provide  adequate  training  to  individuals 
acting  as  radiographers.  On  April  21, 

1978,  the  Commission  imposed  a  civil 
penalty  of  $6,000  on  the  licensee  for 
again  failing  to  provide  adequate 
training  to  individuals  acting  as 
radiographers.  A  January  1979 
inspection  disclosed  numerous 
deficiencies  in  the  licensee’s  training 
program.  On  July  20, 1979,  the  licensee 
attended  an  enforcement  conference  at 
the  NRC  office  in  Bethesda,  Maryland. 
The  enforcement  conference  resulted  in 
the  licensee  making  several 
commitments  to  the  NRC.  These 
commitments  were  confirmed  by 
telephone  on  July  23, 1979,  and  in  an 
Immediate  Action  Letter  dated  July  23, 

1979.  One  of  these  commitments  as 
described  in  the  Immediate  Action 
Letter  was  that  the  licensee  would: 

"Permit  no  individual,  other  than  Mr. 
Dennis  Taylor,  to  act  as  Radiographer  as 
defined  in  10  CFR  34.2(b),  nor  permit  any 
individual  to  act  as  Radiographer's 
Assistant  as  defined  in  10  CFR  34.2(cJ, 
until  such  time  as  Dayton  X-Ray 
Company’s  program  for  training  and 
qualification  of  Radiographers  and 
Radiographer’s  Assistants  has  been 
upgraded,  and  approved  by  the 
Commission,  and  License  No.  34-06943- 
01  has  been  amended  accordingly.” 

Amendment  No  22,  dated  May  1, 1980, 
amended  the  license  in  its  entirety. 
License  Condition  12  of  that  amendment 
designated  Taylor  as  the  only  individual 
authorized  to  perform  radiography. 
Amendment  No.  23,  dated  June  13, 1980, 
changed  License  Condition  12  to  permit 
radiography  to  be  performed  by 
individuals  who  had  completed  the 
licensee’s  training  program  which  was 
described  in  letters  dated  September  26, 

1979,  February  18, 1980,  and  May  14, 

1980. 

An  investigation  was  conducted  on 
October  20,  21  and  28,  November  5  and 
December  3, 1980,  and  January  20-22 
and  March  2, 1981,  in  response  to  an 
allegation  that  unauthorized  personnel 
were  permitted  to  perform  radiography. 

During  the  investigation  it  was 
determined  that  from  July  23, 1979,  (the 
date  of  the  Immediate  Action  Letter)  to 
June  13, 1980,  (the  date  of  License 
Amendment  No.  23  which  lifted  the 
named  radiographer  restriction)  four 
individuals  other  than  Taylor  acted  as 
radiographers.  This  included  the  period 
May  1-June  13, 1980,  when  Amendment 
No.  22  to  the  license  authorized  only 
Taylor  to  act  as  a  radiographer.  It  was 
also  determined  that,  contrary  to  the 


licensee’s  training  program  approved  by 
the  NRC,  personnel  were  permitted  to 
act  as  radiographers  and  radiographer’s 
assistants  before  they  demonstrated 
their  competence  to  do  so  through 
written  and  practical  examinations. 

During  the  inspection  that  was 
conducted  concurrent  with  the 
investigation  described  above,  a  total  of 
nine  violations  were  discovered. 

Another  inspection  was  conducted  on 
September  22-23, 1981.  During  that 
inspection  five  violations  were 
discovered. 

From  the  foregoing,  it  is  apparent  that 
despite  the  NRC’s  identification  of 
serious  inadequacies  in  the  licensee’s 
program  and  demand  for  appropriate 
corrective  action  through  two  civil 
penalties,  a  license  modification,  an 
Immediate  Action  Letter  and  several 
enforcement  conferences,  including  at 
least  two  with  NRC  Headquarters  staff, 
the  licensee  has  not  demonstrated  the 
capacity  to  conduct  its  industrial 
radiography  program  in  accordance  with 
NRC  regulatory  requirements. 
Particularly,  the  licensee  has 
demonstrated  an  inability  and 
unwillingness  over  a  period  of  almost 
six  years  to  assure  that  radiographic 
procedures  were  performed  only  by 
authorized  personnel.  This  has  occurred 
even  though  the  licensee  assured  the 
NRC  that  effective  corrective  actions 
had  been  implemented,  and  more 
recently,  in  direct  contradiction  of 
specific  commitments  by  the  licensee 
and  a  license  condition. 

III 

Accordingly,  pursuant  to  section  161b 
and  section  186  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  the 
Commission’s  regulations  in  10  CFR 
Parts  2,  20,  30  and  34,  it  is  hereby 
ordered  that: 

The  licensee  show  cause,  as  specified  in 
section  IV  of  this  order,  why  License  No. 
34-06943-01  should  not  be  revoked. 

IV 

The  licensee  may,  in  accordance  with 
10  CFR  2.202,  show  cause  within  30  days 
of  the  date  of  this  order  by  filing  a 
written  answer  under  oath  or 
affirmation  which  sets  forth  matters  of 
fact  and  law  on  which  the  licensee 
relies.  Upon  failure  of  the  licensee  to  file 
an  answer  within  the  specified  time,  the 
Director  of  the  Office  of  Inspection  and 
Enforement  may  issue  without  further 
notice  an  Order  revoking  the  license  as 
described  in  section  III  above. 

V 

The  licensee  or  any  other  person  who 
has  an  interest  affected  by  this  Order 
may  request  a  hearing  within  30  days  of 


the  date  of  this  Order.  Any  answer  to 
this  Order  or  any  request  for  hearing 
shall  be  submitted  to  the  Director,  Office 
of  Inspection  and  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Copies  shall 
also  be  sent  to  the  Secretary  of  the  • 
Commission  and  the  Executive  Legal 
Director  at  the  same  address.  If  a  person 
other  than  the  licensee  requests  a 
hearing,  that  person  shall  describe 
specifically,  in  accordance  with  10  CFR 
2.714(a)(2),  the  person’s  interest  and  the 
manner  in  which  that  interest  is  affected 
by  this  Order. 

If  a  hearing  is  requested  by  the 
licensee  or  other  person  who  has  an 
interest  affected  by  this  Order,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be: 

Whether,  on  the  basis  of  the  matters 
set  forth  in  section  II  of  this  Order, 
License  No.  34-06943-01  should  be 
revoked  as  provided  in  section  III  of  this 
Order. 

Dated  at  Bethesda,  Maryland  this  27th  day 
of  November  1981. 

For  the  Nuclear  Regulatory  Commission. 
Richard  C.  DeYoung, 

Director,  Office  of  Inspection  and 
Enforcement. 

(FR  Doc.  81-34762  Filed  12-2-61: 8:45  am] 

BILUNO  CODE  7590-01-M 


[Docket  No.  50-3021 

Florida  Power  Corp.,  et  al.;  Notice  of 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  44  to  Facility 
Operating  License  No.  DPR-72,  issued  to 
the  Florida  Power  Corporation,  City  of 
Alachua,  City  of  Bushnell,  City  of 
Gainesville,  City  of  Kissimmee,  City  of 
Leesburg,  City  of  New  Smyrna  Beach 
and  Utilities  Commission,  City  of  New 
Smyrna  Beach,  City  of  Ocala,  Orlando 
Utilities  Commission  and  City  of 
Orlando,  Sebring  Utilities  Commission, 
Seminole  Electric  Cooperative,  Inc.,  and 
the  City  of  Tallahassee  (the  licensees) 
which  revised  the  Technical 
specifications  for  operation  for  the 
Crystal  River  Unit  No.  3  Nuclear 
Generating  Plant  (the  facility)  located  in 
Citrus  County,  Florida.  The  amendment 
is  effective  as  of  the  date  of  issuance. 

This  amendment  revises  the  Technical 
Specification  requirements  for  testing  of 
Radiation  Monitor  RM-A5  to  be 
consistent  with  Standard  Technical 
Specifications. 
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The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
§  51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  February  15, 1980,  (2) 
Amendment  No.  44  to  License  No.  DPR- 
72,  and  (3)  the  Commission’s  related 
Safety  Evaluation.  All  of  these  items  are 
available.for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
1717  H  Street,  NW,  Washington,  D.C.. 
and  at  the  Crystal  River  Public  Library, 
668  N.W.  First  Avenue,  Crystal  River, 
Florida.  A  copy  of  items  (2)  and  (3)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attention:  Director,  Division  of 
Licensing. 

Dated  at  Bethesda,  Maryland,  this  24th  day 
of  November  1981. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Chief,  Operating  Reactors  Branch  No.  4, 
Division  of  Licensing. 

|FR  Doc.  81-347a6  Filed  12-2-61;  8.-45  am] 
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[Docket  No.  50-2591 

Tennessee  Valley  Authority  (Browns 
Ferry  Nuclear  Plant,  Unit  1); 
Modification  of  Order 

I 

The  Tennessee  Valley  Authority  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-33  which 
authorizes  the  operation  of  the  Browns 
Ferry  Nuclear  Plant,  Unit  1  at  steady 
state  reactor  power  levels  not  in  excess 
of  3293  megawatts  thermal  rated  power. 
The  facility  consists  of  a  boiling  water 


reactor  located  at  the  licensee’s  site  in 
Limestone  County.  Alabama. 

n 

On  January  13. 1981  the  Commission 
issued  an  Older  modifying  the  license 
requiring:  1)  the  licensee  to  promptly 
assess  the  suppression  pool 
hydrodynamic  loads  in  accordance  with 
NEDO-24583-1  and  the  Acceptance 
Criteria  contained  in  Appendix  A  to 
NUREG-061;  and  2)  design  and  install 
any  plant  modiBcations  needed  to 
assure  that  the  facility  conforms  to  the 
Acceptance  Criteria  contained  in 
Appendix  A  to  NUREG-0661.  The  Order, 
published  in  the  Federal  Register  on 
January  28, 1981  (46  FR  9318)  required 
installation  of  any  plant  modifications 
needed  to  provide  compliance  with  the 
Acceptance  Criteria  in  Appendix  A  to 
NUREG-0661  be  completed  not  later 
than  October  31, 1981,  or,  if  the  plant  is 
shutdown  on  that  date,  before  the 
resumption  of  power  thereafter.  In 
addition,  the  Order  provided  for 
extending,  up  to  that  same  date,  an 
exemption  from  General  Design  Criteria 
50  of  Appendix  A  to  10  CFR  Part  50. 

ni 

On  October  31, 1979,  the  staff  issued 
an  initial  version  of  its  acceptance 
criteria  to  the  affected  licensees.  These 
criteria  were  subsequently  revised  in 
February  1980  to  reflect  acceptable 
alternative  assessment  techniques 
which  would  enhance  the 
implementation  of  this  program. 
Throughout  the  development  of  these 
acceptance  criteria,  the  staff  has  worked 
closely  with  the  Mark  I  Owners  Group 
in  order  to  encomage  partial  plant- 
unique  assessments  where  necessary 
and  modifications  to  be  undertaken. 

Since  the  development  of  these 
acceptance  criteria  significant  progress 
has  been  made  by  the  licensee  in 
meeting  the  Order  requirements. 
However,  by  letter  May  22, 1981  the 
licensee  stated  that  unforeseen 
difficulties  and  delays  have  been 
encountered  primarily  related  to  torus 
and  torus  attached  piping  analyses, 
equipment  delivery,  outage  scheduling 
at  a  three  unit  site,  and  personnel  safety 
concerns  associated  with  prolonged 
overtime  during  extended  outages  that 
has  necessitated  revision  of  the  Order 
date(s). 

Browns  Ferry  Unit  1  was  shutdown 
for  six  months  (April  11  to  October  1. 
1981)  primarily  for  torus  modifications. 
During  that  outage  most  of  the  major 
modifications,  which  are  those 
associated  with  the  torus,  vent  system, 
internal  structures  and  safety  relief 


valve  piping  were  completed.  These 
modifications  comprise  a  significant 
portion  of  the  total  program  effort. 
Consequently  substantial  improvements 
have  already  been  made  in  the  margins 
of  safety  of  the  containment  systems. 

The  major  delays  in  program  completion 
are  primarily  associated  with  the  torus 
attached  piping  modifications. 

The  staff  currently  has  under  review  a 
generic  proposal  to  extend  the 
completion  dates  for  the  Mark  I 
containment  long  term  program 
modifications  for  all  affected  licensees. 

In  light  of  the  above,  the  Director  has 
determined  that  there  is  good  cause  for 
modidying  the  Order  and  granting  an 
extension  of  45  days  fi'om  the  date  of 
this  Order. 

IV 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended, 
including  sections  103  and  161i,  and  the 
Commission’s  rules  and  regulations  in  10 
CFR  Parts  2  and  50,  it  is  ordered  that 
the:  completion  date  specified  in  section 

V  of  the  January  13, 1981  “Order  for 
Modification  of  License”,  is  extended  to 
45  days  following  the  effective  date  of 
this  C5rder.  The  Order  of  January  13, 

1981,  except  as  modified  herein  remains 
in  effect  in  accordance  with  its  terms. 

Dated  at  Bethesda,  Maryland,  this  25th  day 
of  November  1981. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Purple, 

Deputy  Director,  Division  of  Licensing,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  81-34763  Filed  12-Z-Sl;  8:45  an| 
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[Docket  No.  40-97861 

Uranium  Resources,  Inc^  Negative 
Dedaratton  Regarding  Issuance  of 
Source  and  Byproduct  License  for 
Operation  of  R&D  in  Situ  Leach 
Project  Converse  County,  Wyoming 

The  U.S.  Nuclear  Regulatory 
Comlhission  (the  Commission)  is  issuing 
a  Source  Material  and  Byproduct 
Material  License  to  Uranium  Resources 
Inc.  authorizing  R&D-scale  uranium 
solution  mining  operations  at  their  South 
Powder  River  Basin  North  Platte  Project 
Site  in  Converse  Coimty,  Wyoming. 

TTie  Commission’s  Division  of  Waste 
Management  has  prepared  an 
environmental  impact  appraisal  for  the 
proposed  action.  On  the  basis  of  this 
appraisal,  the  Commission  has 
concluded  that  an  environmental  impact 
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statement  for  this  particular  action  is 
not  warranted  for  there  will  be  no 
signiHcant  environmental  impact 
attributable  to  the  action.  The 
environmental  impact  appraisal  is 
available  for  public  inspection  and 
copying  at  the  Commission’s  Public 
Document  Room  at  1717  H  Street,  N.W., 
Washington,  D.C. 

Dated  at  Silver  Spring,  Maryland,  this  30th 
day  of  October  1981. 

For  the  Nuclear  Regulatory  Commission. 
Ross  A.  Scarano, 

Chief,  Uranium  Recovery  Licensing  Branch, 
Division  of  Waste  Management, 

|FR  Doc.  81-34764  Filed  12-2-81;  8:45  am) 

BILLING  CODE  7590-01-M 


[Docket  No.  50-271] 

Vermont  Yankee  Nuclear  Power  Corp. 
(Vermont  Yankee  Nuclear  Power 
Plant);  Modification  of  Order 

I 

The  Vermont  Yankee  Nuclear  Power 
Corporation  (the  licensee)  is  the  holder 
of  Facility  Operating  License  No.  DPR- 
28  which  authorizes  the  operation  of  the 
Vermont  Yankee  Nuclear  Power  Plant  at 
steady  state  reactor  power  levels  not  in 
excess  of  1593  megawatts  thermal  (rated 
power).  The  facility  consists  of  a  boiling 
water  reactor  located  at  the  licensee's 
site  in  Windham  County,  Vermont. 

II 

On  January  13, 1981  the  Commission 
issued  an  Order  modifying  the  license 
requiring:  1)  the  licensee  to  promptly 
assess  the  suppression  pool 
hydrodynamic  loads  in  accordance  with 
NEDO-24583-1  and  the  Acceptance 
Criteria  contained  in  Appendix  A  to 
NUREG-()661;  and  2)  design  and  install 
any  plant  modifications  needed  to 
assure  that  the  facility  conforms  to  the 
Acceptance  Criteria  contained  in 
Appendix  A  to  NlJREG-0661.  The  order, 
published  in  the  Federal  Register  on 
January  28, 1981  (46  FR  9323)  required 
installation  of  any  plant  modibcations 
needed  to  provide  compliance  with  the 
Acceptance  Criteria  in  Appendix  A  to 
NUREG-6661  be  completed  not  later 
than  November  30, 1981,  or,  if  the  plant 
is  shut  down  on  that  date,  before  the 
resumption  of  power  thereafter.  In 
addition,  the  Order  provided  for 
extending,  up  to  that  same  date,  an 
exemption  from  General  Design  Criteria 
50  of  Appendix  A  to  10  CFR  Part  50. 

III 

On  October  31, 1979,  the  staff  issued 
an  initial  version  of  its  acceptance 
criteria  to  the  affected  licensees.  These 
criteria  were  subsequently  revised  in 


February  1980  to  reflect  acceptable 
alternative  assessment  techniques 
which  would  enhance  the 
implementation  of  this  program. 
Throughout  the  development  of  these 
acceptance  criteria,  the  staff  has  worked 
closely  with  the  Mark  I  Owners  Group 
in  order  to  encourage  plant-unique 
assessments  where  necessary  and 
modibcations  to  be  undertaken. 

Since  the  development  of  these 
acceptance  criteria  signibcant  progress 
has  been  made  by  the  licensee  in 
meeting  the  Order  requirements. 
However,  by  letter  dated  February  23, 
1981  the  licensee  stated  that  unforseen 
difficulties  and  delays  have  been 
encountered  primarily  related  to  torus 
and  torus  attached  piping  analysis,  and 
equipment  delivery  that  has 
necessitated  revision  of  the  Order  date. 

The  major  modibcations,  which  are 
those  associated  with  the  torus,  vent 
system,  internal  structures  and  safety 
relief  value  piping,  which  comprise 
aprproximately  75%  of  the  total  program 
effort,  have  been  completed. 
Consequently  substantial  improvements 
have  already  been  made  in  the  margins 
of  safety  of  the  containment  systems. 

The  delays  in  program  completion  are 
primarily  associated  with  the  torus 
attached  piping  modifications. 

The  staff  currently  has  imder  review  a 
generic  proposal  to  extend  the 
completion  dates  for  the  Mark  1  long 
term  program  containment  modibcations 
for  all  affected  licensees.  In  light  of  the 
above,  the  Director  has  determined  that 
there  is  good  cause  for  modifying  the 
Order  and  granting  an  extension  of  45 
days  from  the  date  specibed  in  Secbon 
V  of  the  January  13, 1981  Order. 

IV 

Accordingly,  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended, 
including  sections  103  and  161i,  and  the 
Commission’s  rules  and  regulations  in  10 
CFR  Parts  2  and  50,  it  is  ordered  that 
the:  November  30, 1981  completion  date 
specibed  in  Section  V  of  the  January  13, 
1981  “Order  for  Modification  of 
License”,  is  extended  to  January  14, 

1982.  The  Order  of  January  13, 1981, 
except  as  modibed  herein  remains  in 
effect  in  accordance  with  its  terms. 

Dated  at  Bethesda,  Maryland  this  25th  day 
of  November  1981. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Purple, 

Deputy  Director,  Division  of  Licensing,  Office 
of  Nuclear  Reactor  Regulation, 

|FR  Doc.  81-34765  Filed  12-2-81;  8:45  3in| 

BILLING  CODE  759(M)1-H 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Agency  Forms  Under  Review 

November  30, 1981. 

Background 

When  executive  departments  and 
agencies  propose  public  use  forms, 
reporting,  or  recordkeeping 
requirements,  the  Office  of  Management 
and  Budget  (OMB)  reviews  and  acts  on 
those  requirements  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Departments  and  agencies  use  a  number 
of  techniques  including  public  hearings 
to  consult  with  the  public  on  significant 
reporting  requirements  before  seeking 
OMB  approval.  OMB  in  carrying  out  its 
responsibility  under  the  act  also 
considers  comments  on  the  forms  and 
recordkeeping  requirements  that  will 
affect  the  public. 

List  of  Forms  Under  Review 

Every  Monday  and  Thursday  OMB 
publishes  a  list  of  the  agency  forms 
received  for  review  since  the  last  list 
was  published.  The  list  has  all  the 
entries  for  one  agency  together  and 
grouped  into  new  forms,  revisions, 
extensions  (burden  change),  extensions 
(no  change),  or  reinstatements.  The 
agency  clearance  ofbcer  can  tell  you  the 
nature  of  any  particular  revision  you  are 
interested  in.  Each  entry  contains  the 
following  information: 

The  name  and  telephone  number  of  the 
agency  clearance  ofbcer  (from  whom 
a  copy  of  the  form  and  supporting  ' 
documents  is  available) 

The  office  of  the  agency  issuing  this 
form 

The  title  of  the  form 
The  agency  form  number,  if  applicable 
How  often  the  form  must  be  blled  out 
Who  will  be  required  or  asked  to  report 
The  standard  industrial  classibcation 
(SIC)  codes,  referring  to  specibc 
respondent  groups  that  are  affected 
Whether  small  businesses  or 
organizations  are  affected 
A  description  of  the  Federal  budget 
functional  category  that  covers  the 
information  collection 
An  estimate  of  the  number  of  responses 
An  estimate  of  the  total  number  of  hours 
needed  to  bll  out  the  form 
An  estimate  of  the  cost  to  the  Federal 
Government 

An  estimate  of  the  cost  to  the  public 
The  number  of  forms  in  the  request  for 
approval 

An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies 
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The  name  and  telephone  number  of  the 

person  or  office  responsible  for  0MB 

review  and 

An  abstract  describing  the  need  for  and 

uses  of  the  information  collection. 

Reporting  or  recordkeeping 
requirements  that  appear  to  raise  no 
significant  issues  are  approved 
promptly.  Our  usual  practice  is  not  to 
take  any  action  on  proposed  reporting 
requirements  until  at  least  ten  working 
days  after  notice  in  the  Federal  Register, 
but  occasionally  the  pubbc  interest 
requires  more  rapid  action. 

Comments  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  the  agency  clearance  officer  whose 
name  and  telephone  number  appear 
under  the  agency  name.  The  agency 
clearance  officer  will  send  you  a  copy  of 
the  porposed  form,  the  request  for 
clearance  (SF83),  supporting  statement, 
instructions,  transmittal  letters,  and 
other  documents  that  are  submitted  to 
OMB  for  review.  If  you  experience 
difficulty  in  obtaining  the  information 
you  need  in  reasonable  time,  please 
advise  the  OMB  reviewer  to  whom  the 
report  is  assigned.  Comments  and 
questions  about  the  items  on  this  list 
should  be  directed  to  the  OMB  reviewer 
or  office  listed  at  the  end  of  each  entry. 

If  you  anticipate  commenting  on  a 
form  but  find  that  time  to  prepare  will 
prevent  you  from  submitting  comments 
promptly,  you  should  advise  the 
reviewer  of  your  intent  as  early  as 
possible. 

The  timing  and  format  of  this  notice 
have  been  changed  to  make  the 
publication  of  the  notice  predictable  and 
to  give  a  clearer  explanation  of  this 
process  to  the  public.  If  you  have 
comments  and  suggestions  for  further 
improvements  to  this  notice,  please  send 
them  to  Jim }.  Tozzi,  Deputy 
Administrator,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  Northwest,  Washington,  D.C. 
20503. 

DEPARTMENT  OF  AGRICULTURE 

(Agency  Clearance  Officer — Richard  |. 
Schrimper — 202-447-6201) 

Extensions  (Burden  Change) 

•  Federal  Crop  Insurance  Corporation 
Application  (Multi-Crop)  For  Insurance 
FCI-12 
On  occasion 

Individuals  or  households/farms 
Individual  farmers 
SIC;  011  013  016  017 
Farm  income  stabilization:  50,000 

responses:  4,000  hours:  $0  Federal 


cost:  1  form:  not  applicable  under 
3504(h) 

Charles  A.  Ellett  202-395-7340 

The  FCI-12  Application  is  a  revision 
of  the  former  named  crop  application, 
however,  the  proposed  form  is  a  mult- 
crop  application.  The  form  is  used  to 
apply  for  crop  insurance  protection.  The 
information  is  used  to  compute  coverage 
and  premium  rate. 

DEPARTMENT  OF  COMMERCE 

(Agency  Clearance  Officer —  Edward 
Michals— 202-377-3627) 

Revisions 

•  National  Oceanic  and  Atmospheric 
Administration 

Application  For  Federal  Fisheries  Permit 
NOAA  88-155 
On  occasion/ annually 
Individuals  or  households/businesses  or 
other  institutions 
US  fishermen 
SIC;  091 

Other  Advancement  and  regulation  of 
commerce:  10,000  responses;  5,000 
hours;  $11,625  Federal  cost;  2  forms; 
not  applicable  under  3304(h] 

William  T.  Adams,  202-395-4814 

The  application  provides  information 
required  for  issuance  of  permit  to 
domestic  fishermen  engaged  in  fishing  in 
the  U.S.  fisheries  conservation  zone.  The 
permit  is  used  to  enumerate  the 
participants  in  individual  fisheries  and 
to  determine  the  level  or  fishing  effort 

•  National  Oceanic  and  Atmospheric 
Administration 

Logbook  Family  of  Forms 
NOAA  88-176  88-59  88-140  88-153 
On  occasion/ weekly /monthly 
Businesses  or  other  institutions 
Captains  of  fishing  craft 
SIC:  091 

Small  Businesses  or  organizations 
Other  advancement  and  regulation  of 
commerce:  225,028  responses;  8,978 
hours;  $25,100  Federal  cost  2  forms; 
not  applicable  under  3504(h) 

William  T.  Adams,  202-395-4814 

Data  are  needed  to  monitor  fisheries 
managed  under  fishery  management 
plans  and  to  update  these  plans. 

DEPARTMENT  OF  ENERGY 

(Agency  Clearance  Officer — John 
Gross— 202-^33— 9770) 

Extensions  (Burden  Change) 

•  Energy  Information  Administration 
Weekly  Pipeline  Stocks  of  Finished 

Products 

EIA-163 

Weekly 

Businesses  or  other  institutions 
Pipeline  product  operators 


SIC:  461 

Small  businesses  or  organizations 
Energy  information,  policy,  and 
regulation:  392  responses;  14,398 
hours;  $721,000  Federal  cost  1  form; 
not  applicable  under  3504(h] 

Jefferson  B.  Hill.  202-395-7340. 

Data  are  used  as  input  to  “weekly 
petroleum  status  report.”  Data  are  used 
to  project  energy  supplies  and  provide 
early  warning  of  potential  shortages. 

DEPARTMENT  OF  HEALTH  AND  HUMAN 
SERVICES 

(Agency  Clearance  Officer — Joseph 
Stmad— 202-245-7488) 

New 

•  Health  Care  Financing  Administration 
Contractors’  Information  Collection 

Supplemental  Desk  Review* 
HCFA-9021 
Annually 

Businesses  or  other  institutions 
Hospitals,  skilled  nursing  fac^  home 
health  agencies 
SIC:  806  808 

Small  businesses  or  organizations 
Health;  14,300  responses;  114,400  hours; 
$0  Federal  cost;  1  form;  not  applicable 
under  3504(h) 

Richard  Eisinger.  202-395-6880 

Supplemental  desk  review  forms  are 
used  to  obtain  pertinent  information 
from  providers.  Desk  reviews  are 
performed  on  all  cost  reports.  This 
enables  intermediaries  to  cut  down  on 
full  scale  field  audits,  and  to  pinpoint 
areas  to  be  examined  during  audits. 

•  Health  Care  Financing  Administration 
Contractors’  Information  Collections — 

Extended  ’  Repayment  Schedule 
9004 

Annually 

Businesses  or  other  institutions 
Facilities  participating  in  the  medicare 
program 

SIC:  805,  806,  808,  809 
Small  businesses  or  organizations 
Health;  5,000  responses;  25,000  hours;  $0 
Federal  cost;  1  form;  not  applicable 
under  3504(h) 

Richard  Eisinger,  202-395-6880 

Forms  are  used  by  intermediaries  to 
recover  and  return  to  the  medicare  trust 
fund  overpayments  made  to  providers. 


’  These  reporting  forms  have  been  approved  for 
interim  use  by  OMB  for  one  year  in  order  to 
continue  operation  of  the  Medicare  Program. 
However,  OMB  will  continue  its  reviews  of  these 
forms,  and  will  accept  comments  from  health  care 
providers  and  others  based  on  their  experience  with 
these  forms  through  this  approval  period.  Health 
care  providers  and  recipients,  who  are  respondents 
to  these  Medicare  contractor  forms,  are  invited  to 
send  conunents  to  Joseph  Stmad  at  the  above 
address,  and  to  the  OKffl  reviewers  listed. 
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Providers  requesting  extended 
repayment  schedules  are  requested  to 
submit  a  variety  of  Hnaneial  statements 
documenting  their  current  financial 
status.  It  is  Uien  determined  if  an 
extended  repayment  schedule  will  be 
granted. 

•  Health  Care  Financing  Administration 
Contractor  Information  Collection — 

Home  O^ce  Cost ' 

9018 

Annually 

Businesses  or  other  institutions 
Chain  organizations  which  participate  in 
medicare 

SIC:  805,  806,  807,  808,  809 
Health:  900  responses;  900.000  hours;  $0 
Federal  cost;  $9,000,000  public  cost;  1 
form;  not  applicable  under  3504(h) 
Richard  Eisinger,  202-395-6880 

These  intermediary  forms  gather 
information  on  home  office  costs  and 
equity  capital  of  chain  organizations. 

•  Health  Care  Financing  Administration 
Contractors’  Information  Collections — 

Collateral  Contacts  * 

9007 

On  occasion 

Individuals  or  households /businesses  (» 
other  institutions 
Financial  institutions,  insurance 
companies,  employers,  eta 
SIC:  919 

Small  businesses  or  organizations 
Health:  3,051  responses;  3,051  hours;  $0 
Federal  cost;  1  form;  not  applicable 
under  3504(h] 

Richard  ^singer,  202-395-6880 

State  and  medicaid  agencies  conduct 
quality  control  reviews  of  their 
eligibility  claims  processing,  and  third 
party  liabiUty  findings.  HCFA’s  regional 
office  (RO)  may  need  to  make  collateral 
contacts  to  substantiate  State  medicaid 
determinations.  This  clearance  is  for  RO 
collateral  contact  forms  sent  to  financial 
institutions,  employers,  etc. 

•  Health  Care  Financing  Administration 
Contractors  Information  Collection — 

HCFA  Program  Integrity  ’  Forms  to 
Verify  Services 
9011 

On  occasion 

Individuals  or  households 
Medicare  beneficiaries  and  medicaid 
beneficiaries 

Health:  1,400  responses;  700  hours;  $0 
Federal  cost;  1  form;  not  applicable 
under  3504(h) 

Richard  Eisinger,  202-395-6880 

HCFA’s  regional  offices  investigate 
allegations  of  fraud  and  abuse  against 
suppliers  and  physicians.  These  RO 
forms  verify  services  rendered  to 
medicare  beneficiaries  and  medicaid 
recipients  by  the  supplier/physician. 


Revisions 

•  Health  Care  Financing  Administration 
Contractor  Information  Collection 

Interim  Payment  Adjustment  ’  Forms 
for  Hospitals/SNFs 
9019,91 
Quarterly 

Businesses  or  other  institutions 
Hospitals  and  SNFs  which  receive 
periodic  interim  payments 
SIC:  805,  806 

Small  businesses  or  organizations 
Health:  17,400  responses;  174,000  hours; 
So  Federal  cost;  1  form;  not  applicable 
under  3504(h) 

Richard  Eisinger,  202-395-6880 

These  intermediary  forms  collect  cost 
and  medicare  utilization  data  from 
hospitals  and  skilled  nursing  facilities. 
The  data  allows  adjustments  of  interim 
payments,  if  necessary. 

Reinstatements 

•  Health  Care  Financing  Administration 
Contractors’  Information  Collections — 

Admission  and  Open  ’  Item  Forms 
9003,  292 
On  occasion 

Businesses  or  other  institutions 
Facilities  which  participate  in  the 
medicare  program 
SIC:  805,  808 

Small  businesses  or  organizations 
Health:  513,600  responses;  128,400  hours; 
$0  Federal  cost;  $52,000  public  cost;  1 
form;  not  applicable  under  3504(h) 
Richard  Eisinger,  202-395-6880 

These  forms  were  developed  by 
intermediaries  to  collect  admission 
information  from  hospitals  and  skilled 
nursing  facilities  (SNI^).  They  are  used 
when  a  medicare  beneficiary  enters  a 
hospital  or  SNF  before  a  final  bill  has 
been  submitted  for  a  prior  stay  in  a 
hospital  or  SNF. 

DEPARTMENT  OF  HOUSING  AND  URBAN 
DEVELOPMENT 

Agency  Clearance  Officer — Robert  G. 
Masarsky— 202-75&-6184 

New 

•  Management  and  Administration 
Subcontractor’s  Certification 

Concerning  Labor  Standards  and 
Prevailing  Wage  Requirements 
1422 

On  occasion 

Businesses  or  other  institutions 
Construction  contractors — 
subcontractors 
SIC;  152, 154, 161 

Small  businesses  or  organizations 
Multiple  functions:  75,000  responses; 
18,750  hours;  $13,974  Federal  cost;  1 
form;  not  applicable  imder  3504(h). 
Richard  Sheppard,  202-395-6880. 


Ascertain  compliance  in  accordance 
with  Title  29  CFR,  Part  5,  Sec.  5.5. 

•  Management  and  Administration 
Contractor’s  Certification  Concerning 

Labor  Standards  and  Prevailing  Wage 
Requirements 
HUD-1421 
On  occasion 

Businesses  or  other  institutions 
Prime  contractors  only 
SIC:  152, 154, 161  MUL 
Multiple  functions:  15,000  responses; 

3,750  hours;  $13,974  Federal  cost;  1 
form;  not  applicable  under  3504(h). 
Richard  Sheppard,  202-395-6880. 

Ascertain  compliance  in  accordance 
with  Title  29,  Part  5,  Sec.  5.5 

•  Management  and  Administration 
Survey  of  Prevailing  Maintenance  Wage 

Rates 

5136 

Annually 

Businesses  or  other  institutions/State  or 
local  governments,  management 
companies,  local  public  entities,  apt 
managers 

SIC:  Multiple  651,  653,  839,  863 
Small  businesses  or  organizations 
Multiple  functions:  15,000  responses; 

2,500  hours;  $740,000  Federal  cost;  1 
form;  not  applicable  under  3504(h). 
Richard  Sheppard,  202-395-6880. 

Form  is  used  to  obtain  current  data  on 
wages  paid  maintenance  workers  in  the 
private  and  public  sector.  Data  is  then 
used  to  determine  and  establish  wage 
rates  for  PHAS’  maintenance  workforce. 

DEPARTMENT  OF  THE  INTERIOR 

Agency  Clearance  Officer — Vivian  A. 
Keado— 202-343-6191 

New 

•  Bureau  of  Land  M^agement 
Outer  Continental  Shelf  Minerals  and 

Rights-of-Way  Management 
1140-7, 1140-8,  3300-1 
On  occasion 

State  or  local  govemments/businesses 
or  other  institutions,  oil  and  gas 
industry.  State  and  local  government 
interest  grps. 

SIC:  131, 144, 147, 148, 149 
Small  businesses  or  organizations 
Conservation  and  land  management: 
4,704  responses;  67,669  hours;  $239,206 
Federal  cost;  3  forms;  $4,080,310  public 
cost;  NPRM  under  3504(h). 

Robert  Shelton.  202-395-7340. 

43  CFR  3300  and  related  information 
collection  requirements  establish  the 
procedures  under  which  the  secretary 
exercises  the  authority  granted  to 
administer  a  leasing  program  on  the 
Outer  Continental  Shelf. 
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DEPARTMENT  OF  JUSTICE 

Agency  Clearance  Officer — Larry  E. 
Miesse— 202-633-4312 

Extensions  (Burden  Change) 

•  Drug  Enforcement  Administration 
Application  for  Permit  To  Export 

Controlled  Substances 
DEA 161 
On  occasion 

Individuals  or  households/businesses  or 
other  institutions,  manufacturers  of 
controlled  substances 
SIC:  800 

Small  businesses  or  organizations 
Federal  law  enforcement  activities:  675  '  - 
responses;  170  hours;  $12,510  Federal 
cost;  1  form;  not  applicable  under 
3504(h). 

Andy  Uscher,  202-395-4814. 

Section  1312.22,  CFR  21,  requires 
individuals  who  export  controlled 
substances  listed  in  schedules  I  and  11  to 
obtain  a  permit  from  the  Drug 
Enforcement  Administration.  The 
information  is  used  by  the  Drug 
Enforcement  Administration  for  issuing 
export  permits  and  exercising  control 
over  the  exportation  of  controlled 
substances. 

•  Drug  Enforcement  Administration's. 
Report  of  theft  or  loss  of  controlled 

substances 
DEA  106 
On  occasion 

Individuals  or  households/State  or  local 
governments/businesses  or  other 
institutions 

All  regist.  (Mfgrs.,  distrib.,  pharmacies. 

physicians,  etc.) 

SIC:  801 

Small  businesses  or  organizations 
Federal  law  enforcement  activities: 

13,000  responses,  6,500  hours;  $123,107 
Federal  cost;  1  form;  not  applicable 
under  3504  (h) 

Andy  Uscher.  202-395-4814 

Sections  1301.74(C)  and  1301.76(F). 

CFR  21,  require  that  a  registrant  upon 
discovery  of  a  theft  or  loss  of  controlled 
substances,  submit  DEA  Form  106 
regarding  such  theft  or  loss  to  the  Drug 
Enforcement  Administration  for  . 
monitoring  quantities  of  controlled 
substances  diverted  into  the  illicit 
market  and  developing  investigative 
leads  pursuant  to  criminal  prosecutions. 

DEPARTMENT  OF  TRANSPORTATION 

(Agency  Clearance  Officer — John 
Windsor— 202-426-1887) 

New 

•  Coast  Guard 

Report  of  Oil  or  Hazardous  Substance 
Discharge 
On  occasion 

Individuals  or  households/businesses  or 
other  institutions 


Vessel  operators  or  individuals 
observing 
SIC:  441  442 

Small  businesses  or  organizations 
Water  transportation:  9,000  responses: 
2,250  hours;  $309,900  Federal  cost;  1 
form:  $102,800  public  cost;  not 
applicable  under  3504  (h) 

Wayne  Leiss,  202-395-7340 

33  use  1321(B)(5) — ^As  required  by 
law,  any  discharge  of  oil,  hazardous 
substances,  hazardous  material,  or 
hazardous  wastes  must  be  reported  to 
the  National  Response  Center  in  order 
to  insme  that  the  predesignated  on 
scene  coordinator  is  aware  of  the 
incident  so  that  adequate  spill 
mitigation  may  be  effected. 

•  Coast  Guard 

Records  and  Reports  of  Inspections 
CG  2832  840AA  840BB 
On  occasion/ annually/biennially 
Businesses  or  other  institutions 
Owner/operators  of  U.S.  merchant 
vessels 
SIC:  441,  442 

Small  businesses  or  organizations 
Water  transportation:  2,471  responses; 
354  hours;  $65,144  Federal  cost;  3 
forms;  $5,499  public  cost;  not 
applicable  under  3504  (h) 

Wayne  Leiss,  202-395-7340 

49  use  481  and  399 — ^These  forms  are 
used  to  document  the  construction, 
alteration,  repair  and  maintenance  of 
U.S.  merchant  vessels  in  order  to  insure 
safety  of  life  and  property  at  sea. 

•  Research  and  Special  Programs 
Administration 

Petitions  for  rulemaking 
Nonrecurring 

Individuals  or  households/State  or  local 
govemments/businesses  or  other 
institutions 

Shippers,  carriers  &  manufacturers  of 
hazardous  materials 
SIC:  919  401  421  451  281  282  283  374  371 
443 

Small  businesses  or  organizations 
Other  transportation:  75  responses;  75 
horn's;  $400,000  Federal  cost;  1  form; 
not  applicable  under  3504  (h) 

Donald  Arbuckle,  202-395-7340 

To  provide  a  means  by  which 
shippers,  manufacturers,  and  carriers  of 
hazardous  materials,  as  well  as  other 
interested  parties,  may  request  changes 
to  the  hazardous  materials  regulations. 

•  Reserach  and  Special  Programs 
Administration 

Request  for  Confidential  Treatment 
Nonrecurring 

Individuals  or  households/businesses  or 
other  institutions 

Shippers,  carriers  &  manufacturers  of 
hazardous  materials 


SIC:  401,  421,  451,  281,  282,  283,  374.  371. 
443,348 

Small  businesses  or  organizations 
Other  transportation:  20  responses;  5 
hours;  $125  Federal  cost;  1  form;  not 
applicable  under  3504  (h) 

Donald  Arbuckle,  202-395-7340 

To  allow  persons  submitting 
information  which  contains  trade 
secrets  or  material  exempt  ffom  public 
disclosure  to  request  confidential 
handling  of  this  material. 

Extensions  (No  Change) 

•  Federal  Highway  Administration 
Planning  Program  Performance  Report 
Quarterly 

State  or  local  governments 
State  highway  agencies 
SIC:  999 

Ground  transportation:  208  responses; 
8,320  hours;  $10,000  Federal  cost;  1 
form;  not  appUcable  under  3504  (h) 
Donald  Arbuckle,  202-395-7340 

OMB  Circular  No.  A-102,  Attachment 
I,  requires  grantees  to  submit  periodic 
performance  reports  as  prescribed  by 
the  granting  agency.  These  reports 
be  used  by  the  FHWA  to  monitor  the 
performance  of  the  States  in 
administering  highway  planning 
programs  supported  with  Federal  funds 
authorized  by  title  23  U.S.C.  307. 
(reporting  requirement) 

DEPARTMENT  OF  THE  TREASURY 

(Agency  Clearance  Officer— Ms.  )oy 
Tucker— 202-634-5394) 

New 

•  Internal  Revenue  Service 
VITA/TCE  Retest  (Spanish) 

6743 

On  occasion 

Individuals  or  households 
Gen.,  vol.  include  col.  stud,  mbrs  of  exis. 
retiremt.,  etc. 

Central  fiscal  operations:  150  responses; 
300  hours;  $340  Federal  cost;  1  form; 
not  applicable  under  3504  (h) 

Irene  Montie,  202-395-6880 

As  part  of  VITA/TCE  training 
program,  the  Spanish-speaking 
volunteers  who  fail  the  initial  VITA/ 
TCE  test  are  permitted  to  take  a  retest. 

If  they  pass  the  retest,  they  may  prepare 
tax  returns. 

ACTION 

(Agency  Clearance  Officer — Mr.  Don 
Romine— 202-254-6523) 

New 

•  Nomination  Form  for  “The  President's 
Volunteer  Action  Awards" 

Annually 

Individuals  or  households 
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Individuals  or  groups  involved  in  private 
or  fed.,  etc 

Social  services:  50,000  responses;  50,000 
hours;  $0  Federal  cost;  1  form;  not 
applicable  under  3504  (h) 

Diane  Wimberly,  202-395-6880 

This  is  the  nomination  form  for  a 
volunteer  recognition  award  program  to 
be  administered  by  ACTION  and  a  non¬ 
profit  organization,  “volunteer."  The 
awards,  to  be  called  ‘The  President’s 
Volunteer  Action  Awards,”  will  provide 
recognition  of  exemplary  volunteer 
service  to  individuals  or  groups  involved 
in  volunteer  activities. 

FEDERAL  EMERGENCY  MANAGEMENT  AGENCY 

(Agency  Clearance  Officer — Linda 
Shiley— 202-287-9906) 

Extensions  (Burden  Change) 

•  Application  for  Participation  in  the 
National  Flood  Insurance  Program 

HlJD-1650 
On  occasion 

State  or  local  governments 
Towns,  cities,  counties  and  other  local 
govts 
SIC:  911 

Disaster  relief  and  insurance:  300 
responses;  1,200  hours;  $1,725  Federal 
cost;  1  form;  not  applicable  under 
3504(h) 

Robert  Veeder,  202-396-4814 

To  provide  communities  the 
opportunity  to  become  eligible  to 
participate  in  the  National  Flood 
Insiuance  Program 

FEDERAL  RESERVE  SYSTEM 

(Agency  Clearance  Officer — William 
Jones— 202-452-2983) 

New 

•  Quarterly  Reports  of  International 
Banking  Facilities 

FR  2073A  B,  C,  2074  2075 
Quarterly 

Businesses  or  other  institutions 
International  banking  facilities 
SIC:  602  605 

General  government:  1,264  responses; 
1,436  hours;  $110,464  Federal  cost;  5 
forms;  $28,720  public  cost;  not 
applicable  under  3504(h) 

Richard  S.  Stavneak,  202-395-6880 

The  reports  provide  information 
needed  by  the  Federal  Reserve  to 
monitor  international  banking  facilities 
(IBF).  These  reports  enable  the  user  to 
adjust  report  of  condition  information 
for  IBF  assets  and  liabilities.  Among 
other  things  these  data  will  be  used  in 
interpreting  monetary  aggregates  and 
bank  credit  measures. 


INTERNATIONAL  DEVELOPMENT  ASSISTANCE 

(Agency  Clearance  Officer — Ms.  Melita 
Y  earwood — 202-632-0084) 

New 

•  Registration  of  Agencies  for  Voluntary 
Foreign  Aid  (Regulation  3) 

Annually 

Businesses  or  other  institutions 
U.S.  and  foreign  private,  nonprofit 
voluntary  organizations 
SIC:  Multiple 

Foreign  economic  and  financial 
assistance:  155  responses;  310  hours; 
$223,300  Federal  cost;  1  form;  NPRM 
under  3504(h) 

Phillip  T.  Balazs,  202-395-4814. 

Aid  uses  this  regulation  and  the 
registration  process  described  therein 
for  the  purposes  of  identifying  which 
U.S.  and  foreign  organizations  are 
private  and  voluntary  organizations 
(PVO’s)  and  therefore  eligible  to  seek 
AID/PVO  type  grants  and/or 
subventions.  AID,  pursuant  to  statutory 
authority,  is  responsible  for  registering, 
as  PVO's  organizations  meeting  the 
conditions.  Thus  the  regulation  is  used 
both  by  AID,  U.S.  nonprofit,  voluntary 
organizations  and  foreign  nonprofit. 

INTERSTATE  COMMERCE  COMMISSION 

(Agency  Clearance  Officer — Carroll 
Steams— 202-633-0204) 

New 

•  Application  for  Authority  Under  49 
U.S.C.  11343, 11344  to  Acquire  Control 
of  a  Motor  Carrier  or  Motor  Carriers 
Through  Ownership  of  Stock  or 
Otherwise 

OP-F-45 

Nonrecurring 

Businesses  or  other  institutions 
Privately  owned  motor  conunon  carriers 
SIC:  421 

Groung  transportation:  83  responses; 
9,960  hours;  $133,962  Federal  cost;  1 
form;  not  applicable  under  3504(h) 
Donald  Arbuclde,  202-395-7340 

Motor  carriers  proposing  to  acquire 
control  of  a  motor  carrier(s)  under  49 
U.S.C.  11343  or  11344  submit  information 
about  their  business  structure,  financial 
status,  affiliates,  transportation 
operations  under  the  proposal,  and 
terms  of  the  transaction  to  the  ICC.  The 
information  provides  the  minimum 
factual  basis  to  determine  whether  the 
transaction  may  be  authorized. 

RAILROAD  RETIREMENT  BOARD 

(Agency  Clearance  Officer— Pauline 
Lohens— 312-751-4692) 

Revisions 

•  Application  for  Survivor  Death 
Benefits 


AA-llA,  AA-21,  G-131,  G-273A 
On  occasion 

Individuals  or  housholds/businesses  or 
other  institutions 
Individuals,  funeral  directors 
SIC:  726 

Small  businesses  or  organizations 
General  retirement  and  disability 
insurance:  32,000  responses;  11,125 
hours;  $2,100,000  Federal  cost;  4  forms; 
not  applicable  under  3504(h) 

Robert  Neal,  202-395-6880 

The  applications  obtain  information 
from  persons  eligible  to  receive  survivor 
death  benefits  under  the  Railroad 
Retirement  Act.  Benefits  include  lump¬ 
sum  death  benefits,  annuities  due  but 
unpaid  at  death  and  reimbursement  for 
burial  expenses.  Benefits  are  paid  to 
designated  beneficiaries  or  to  survivors 
in  a  priority  designated  by  law. 

Extensions  (Burden  Change) 

•  Prior  Service  Reports 
AA-2P  (R),  AA-15,  G-86 
On  occasion 

Businesses  or  other  institutions/ 
individuals  or  households 
Claimants  for  benefits  under  RRA, 
former  co-workers  an  RR  empl 
SIC:  401 

GeneralrRetirement  and  disability 
insurance:  1,050  responses;  450  hours; 
$196,600  Federal  cost;  3  forms;  not 
applicable  under  3504(h) 

Robert  Neal,  202-395-6880 

Railroad  service  prior  to  1937  which 
can  be  used  for  entitlement  to  and 
amount  of  annuity  under  the  Railroad 
Retirement  Act  is  not  carried  on  board 
records.  The  reports  obtain  verification 
of  such  service  from  employer  records  or 
in  the  absence  of  such  records,  obtain 
information  from  the  applicant  to 
support  the  claim. 

TENNESSEE  VALLEY  AUTHORITY 

(Agency  Clearance  Officer — ^Eugene  E. 
Mynatt— 615-751-2146) 

Extensions  (Burden  Change) 

•  Solar  Home  Load  Research 
Worksheet 

TVA6280 
On  occasion 

Individuals  or  households 
Electrical  customers  served  on 
residential  rates 

Multiple  functions:  75  responses;  38 
hours;  $2,532  Federal  cost;  1  form;  not 
applicable  imder  3504(h) 

Anita  T.  Ducca,  202-395-7340. 

The  program  will  evaluate  the  impact 
of  residential  solar  space  conditioning 
and  water  heating  on  distributor  and 
’TVA  systems  by  monitoring 
requirements  for  total  and  backup 
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electric  service.  The  program  evaluates 
customer  reactions  to  time-of-day  rates 
and  their  incentives  to  shift  loads  to 
periods  of  cheaper  power  production. 

VETERANS  ADMINISTRATION 

(Agency  Clearance  Officer — R.  C.  Whitt 
(004A2)— 202-389-2146) 

Revisions 

•  Application  for  Veterans  Group  Life 
Insurance  (Veterans  separated  120 
days  or  less) 

29-8714  &  29-8714-1 
On  occasion 

Individuals  or  households 
Veterans  separated  120  days  or  less 
Income  security  for  veterans:  75,000 
responses:  15,000  hours;  $108  Federal 
cost;  2  forms;  not  applicable  under 
3504(h) 

Federal  Education  Data  Acquisition 
Council,  202-426-5030 

These  forms  are  used  by  veterans  to 
apply  for  veterans  group  life  insurance. 
The  information  requested  is  required 
by  law,  38  U.S.C.  777,  and  is  used  to 
determine  eligibility  for  insurance 
coverage. 

Nathaniel  Scurry, 

Chief,  Reports  Management. 

|FR  Doc.  81-34785  Filed  12-2-81;  8:45  am) 

BIUJNG  CODE  3110-01-M 

SMALL  BUSINESS  ADMINISTRATION 

[Proposed  License  No.  06/06-0253] 

Business  Capital  Corp.  of  Arlington; 
Application  for  License  To  Operate  as 
a  Small  Business  Investment  Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  §  107.102  of  the  regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1981)),  under  the  name 
of  Business  Capital  Corporation  of 
Arlington,  Suite  100,  711 E.  Lamar  Blvd., 
Arlington,  Texas  76011,  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIC)  under  the  provisions  of 
the  Small  Business  Investment  Act  of 
1958,  as  amended  (the  Act),  (15  U.S.C. 
661  et  seq.),  and  the  rules  and 
regulations  promulgated  thereunder. 

The  proposed  officers,  directors  and 
shareholders  of  the  Applicant  are  as 
follows: 

Chairman  of  the  Board,  President,  Director 
James  E.  Sowell,  3600  Drexel,  Dallas,  Texas 
75205 

Vice  President  Director 
Keith  D.  Martin,  6705  Elvedon,  Dallas, 
Texas  75248 

Secretary,  Treasurer  Director 
Elizabeth  F.  Sowell,  3600  Drexel,  Dallas, 
Texas  75205 


Sole  Stockholder 

Quoin  Corporation,  Suite  100, 711 E.  fjimar 
Blvd.,  Arlington,  Texas  76011 

Mr.  Sowell  beneficially  owns  all  of  the 
outstanding  capital  stock  of  Quoin 
Corporation,  a  Texas  corporation. 

There  will  be  one  class  of  stock 
authorized:  five  million  shares  of 
common  stock.  Initially  only  five 
hundred  thousand  shares  wifil  be  issued 
with  a  resultant  private  capital  of 
$510,000.  Applicant  proposes  to  conduct 
its  operations  principally  in  the  State  of 
Texas. 

Matters  involved  in  SBA’s 
consideration  of  the  application  include 
the  general  reputation  and  character  of 
shareholder  and  management,  and  the 
probability  of  success^  operation  of 
the  new  company  in  accordance  with 
the  Act  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  December  18, 1981, 
submit  to  SBA,  in  writing,  comments  on 
the  proposed  licensing  of  this  company. 
Any  such  communications  should  be 
addressed  to:  Deputy  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  1441  “L” 

Street,  N.W.,  Washi^ton,  D.C.  20416. 

A  copy  of  this  notice  shall  be 
published  by  the  Applicant  in  a 
newspaper  of  general  circulation  in 
Arlington,  Texas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  4, 1981. 

Peter  F.  McNeish, 

Deputy  Associate  Administrator  for 
Investment 

(FR  Doc.  81-34774  Filed  12-2-81;  8:45  am] 

BILUNG  CODE  e02S-01-M 

[Declaration  of  Disaster  Loan  Area  No. 
2017] 

New  York;  Declaration  of  Disaster 
Loan  Area 

Cortland  and  Tompkins  Counties,  and 
the  adjacent  counties  of  Onondaga, 
Cayuga  and  Madison  iii  the  State  of 
New  York  constitute  a  disaster  area  as  a 
result  of  damage  caused  by  flooding  due 
to  substantial  rainfall  which  occurred  on 
October  26-28, 1981.  Eligible  persons, 
firms  and  organizations  may  file 
applications  for  loan  for  physical 
dsunage  until  the  close  of  business  on 
January  25, 1982,  and  for  economic 
injury  until  the  close  of  business  on 
August  25, 1982,  at  Small  Business 
AdWiistration,  District  Office,  100 
South  Clinton  Street  Room  1073, 
Syracuse,  New  York  13260;  or  other 
locally  announced  locations. 

Information  on  regulatory  changes 
(Pub.  L  97-35,  approved  August  13. 


1981)  is  available  at  the  above 
mentioned  office. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008) 

Dated:  November  25, 1981. 

Michael  Cardenas, 

Administrator. 

(FR  Doc.  81-34773  FUed  12-2-81;  8:45  am) 

BILLING  CODE  S02S-81-M 

[Declaration  of  Disaster  Loan  Area  Na 
2016] 

Texas;  Declaration  of  Disaster  Loan 
Area 

Calhoun  County  in  the  State  of  Texas 
constitutes  a  disaster  area  as  a  result  of 
damage  caused  by  flooding  which 
occurred  on  October  24-25, 1981.  Eligible 
persons,  firms  and  organizations  may 
file  applications  for  loans  for  physical 
damage  imtil  the  close  of  business  on 
January  25, 1982,  and  for  economic 
injury  until  the  close  of  business  on 
August  25, 1982,  at:  Small  Business 
Administration,  District  Office,  727  East 
Durango  Street,  Room  A-513,  San 
Antonio,  Texas  78206;  or  other  locally 
announced  locations. 

Information  on  recent  regulatory 
changes  (Pub.  L  97-35,  approved  August 
13, 1981)  is  available  at  the  above 
mentioned  office. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008) 

Dated:  November  25, 1981. 

Michael  Cardenas, 

Administrator. 

[FR  Doc.  81-34772  Filed  12^4-81;  8:45  am) 

BHJJNO  CODE  802S-81-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD-81-091 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Proposed  South 
Bronx-Oak  Point  Link  ProjecL  Harlem 
River,  Bronx  County,  N.Y. 

agency:  U.S.  Coast  Guard. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

summary:  The  U.S.  Coast  Guard  is 
preparing  ap  Environmental  Impact 
Statement  (EIS)  for  the  Oak  Point  Link 
Railroad  project  which  involves  the 
permitting  of  new  railroad  bridge(s)  and 
the  amending  of  permits  for  exist^ 
highway  bribes.  The  proposed  project 
is  located  along  the  east  side  of  the 
Harlem  River,  between  Highbridge  and 
Oak  Point  Yard,  The  Bronx,  New  Yoiii. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  C.  Heming,  Bridge 
Administrator  or  Mr.  John  G. 
Waffenschmidt,  Environmental 
Protection  Specialist,  Commander  (oan- 
br).  Third  Coast  Guard  District, 

Governors  Island,  New  York  10004, 
Telephone  (212)  668-7994. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Coast  Guard  is  the  lead  federal  agency 
with  the  U.S.  Corps  of  Engineers  as  a 
cooperating  agency.  The  New  York 
State  Department  of  Transportation 
(NYSDOT)  is  the  lead  state  agency  as 
well  as  the  applicant  for  the  bridge 
project. 

The  proposed  project  involves  the 
construction  of  a  new  rail  freight 
connection  between  Highbridge  and  the 
Oak  Point  Yard  as  part  of  the  New  York 
State  “Full  Freight  Access  Program”. 
Various  alternatives  are  being 
evaluated.  All  of  the  alternatives  except 
the  no  build.altemative  require  the 
construction  of  bridge  structures. 

The  project’s  various  build 
alternatives  could  deny  waterway 
access  to  up  to  1.7  miles  of  the  shoreline, 
and  cut  off  various  slips  and  docks.  In 
addition,  the  bridge  structurejs]  could 
increase  the  likelihood  of  a  vessel 
collision  on  the  waterway.  The  overall 
length  of  this  project  is  approximately 
1.7  miles.  The  primary  reason  for  the 
project  is  to  reverse  the  ongoing  decline 
of  rail  freight  service  to  New  York  City 
and  Long  Island  by  creating  a  freight 
only  route  capable  of  handling  trailer 
on-flat-car  and  container  on-flat-car 
traffic  requiring  clearances  of  17'6".  The 
"Full  Freight  Access  Program”  is 
intended  to  provide  and  increase  full 
service  rail  accessibility  into  and  within 
the  New  York  metropolitan  area. 

Significant  issues  to  be  evaluated, 
based  upon  the  ongoing  scoping  process, 
are  social  and  economic  impacts, 
intermodal  conflicts,  land  use  planning, 
aquatic  ecology,  noise  and  air  quality 
and  impacts  on  cultural  resources  and 
navigation.  Alternatives  being 
considered  are  no-build.  Shore  Route, 
Market  West  Route  and  the  Offshore 
Route  which  would  be  outside  the 
pierhead  and  bulkhead  line. 

The  applicant,  NYSDOT,  has  prepared 
and  submitted  an  environmental 
assessment  to  the  Third  Coast  Guard 
District.  The  development  of  this 
document  has  been  the  result  of  the 
scoping  process  which  has  been  and  will 
continue  to  be  conducted  in  accordance 
with  40  CFR  1501.7.  Many  scoping 
meetings  have  been  held  with  various 
groups.  The  need  for  a  final  scoping 
meeting  has  not  yet  been  determined. 

The  Coast  Guard  invites  the 
participation  of  Federal,  State,  local 


agencies  and  other  interested  parties  in 
determining  the  scope  of  issues  to  be 
addressed  and  the  need  for  a  final 
scoping  meeting. 

Peter  J.  Rots, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Navigation. 

November  18, 1981. 

|FR  Doc.  81-34400  Filed  12-2-81: 8:45  am] 

BILLING  CODE  4910-14-M 


Federal  Aviation  Administration 

Aircraft  Microphones  (Except  Carbon), 
Headsets  and  Speakers,  Audio 
Selector  Panels,  and  Amplifiers 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Request  for  comments  on  draft 
Technical  Standard  Order  (TSO). 

summary:  The  draft  TSO-C58a/C57a/ 
C50c  prescribes  the  minimum 
performance  standard  that  aircraft 
microhones  (except  carbon),  headsets 
and  speackers,  audio  selector  panels, 
and  amlifiers  must  meet  in  order  to  be 
identified  with  the  TCO  marking  ‘TSO- 
C58a/C57a/C50c.” 

date:  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
March  1, 1982. 

ADDRESS:  Send  all  comments  on  the 
draft  Technical  Standard  Order  to: 
Federal  Aviation  Administration, 
Systems  Branch,  AWS-130,  Aircraft 
Engineering  Division,  Office  of 
Airworthiness — File  No.  TSO-C58a/ 
C57a/C50c,  800  Independence 
Avenue,  S.W.,  Washington,  D.C. 

20591. 

Or  deliver  comments  to: 

Room  335,  800  Independence  Avenue, 
S.W.,  Washington,  D.C,  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Bobbie  J.  Smith.  Systems  Branch, 
ASW-130,  Aircraft  Engineering  Division, 
Office  of  Airworthiness,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  S.W., 
Washington,  D.C.  20591,  Telephone  (202) 
426-8395. 

Comments  received  on  the  draft 
Technical  Standard  Order  may  be 
inspected,  before  and  after  the  closing 
date  for  comments,  at  Room  335,  FAA 
Headquarters  Bailing  (FOB-lOA),  800 
Independence  Avenue,  S.W., 
Washington,  D.C.  20591,  between  8:30 
a.m.  and  5:00  p.m. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 


data,  views,  or  arguments  as  they  may 
desire.  Communications  should  identify 
the  TSO  file  number  and  be  submitted  to 
the  address  specified  above.  All 
comunications  received  on  or  before  the 
closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  issuing  the  final 
TSO. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  draft  TSO 
may  be  obtained  by  contacting  the 
person  under  “For  Further  Information 
Contact.”  TSO-C58a/C57a/C50c 
references  Radio  Technical  Commission 
for  Aeronautics  (RTCA)  Document  No. 
DO-170  dated  February  28, 1975,  for  the 
minimum  performance  standard  and 
either  RTCA  Document  No.  DO-160 
dated  February  28, 1975,  or  DO-160A 
dated  January  1980  for  the 
environmental  conditions  and  test 
procedures.  RTCA  Document  Nos.  DO- 
170  and  DO-160A  may  be  purchased 
from  the  Radio  Technical  Commission 
for  Aeronautics  Secretariat,  1717  H. 
Street,  N.W.,  Washington,  D.C.  20006.  A 
copy  of  RTCA  Document  No.  DO-160  is 
available  for  inspection  at  any  FAA 
regional  office,  in  the  Engineering  and 
Manufacturing  Branch  Standards 
Division  (or  in  the  Northwest-Mountain 
Region,  the  Aircraft  Certification 
Division). 

Issued  in  Washington,  D.C.,  on  November 
17, 1981. 

M.  C.  Beard, 

Director,  Office  of  Airworthiness. 

[FR  Doc.  81-34446  Filed  12-2-61:  8:45  am] 

BILUNG  CODE  4910-13-M 

Doppler  Radar  Navigation  Equipment 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Request  for  comments  on  draft 
Technical  Standard  Order  (TSO). 

summary:  The  draft  TSO-C65a/C68a 
prescribes  the  minimum  performance 
standard  that  doppler  radar  (C65a)  and 
dead  reckoning  computer  (CWa)  must 
meet  in  order  to  be  identified  with  the 
TSO  marking  “TSO-C65a  or/and  C68a.” 
DATE:  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
March  1, 1982. 

ADDRESS:  Send  all  comments  on  the 
draft  Technical  Standard  Order  to: 
Federal  Aviation  Administration, 
Systems  Branch,  AWS-130,  Aircraft 
Engineering  Division,  Office  of 
Airworthiness — ^File  No.  TSO-C65a/ 
C68a,  800  Independence  Avenue, 

S.W.,  Washington,  D.C.  20591. 
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Or  deliver  comments  to: 

Room  335,  800  Independence  Avenue, 

S.W.,  Washington,  D.C.  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bobbie  ].  Smith,  Systems  Branch, 
AWS-130,  Aircraft  Engineering  Division, 
Office  of  Airworthiness,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  S.W., 

Washington,  D.C.  20591,  Telephone  (202) 
426-8395. 

Comments  received  on  the  draft 
Technical  Standard  Order  may  be 
inspected,  before  and  after  the  closing 
date  for  comments,  at  Room  335,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  S.W., 

Washington,  D.C.  20591,  between  8:30 
a.m.  and  5:00  p.m. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Communications  should  identify 
the  TSO  file  number  and  be  submitted  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  issuing  the  final 
TSO. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  draft  TSO 
may  be  obtained  by  contacting  the 
person  under  “For  Further  Information 
Contact.”  TSO-C65a/C68a  references 
Radio  Technical  Commission  for 
Aeronautics  (RTCA)  Document  No.  DO- 
158  dated  October  17, 1975,  for  the 
minimum  performance  standard  and 
either  RTCA  Document  No.  DO-160 
dated  February  28, 1975,  or  DO-160A 
dated  January  1980  for  the 
environmental  conditions  and  test 
procedures.  RTCA  Document  Nos.  DO- 
158  and  DO-160A  may  be  purchased 
from  the  Radio  Technical  Commission 
for  Aeronautics  Secretariat,  1717  H 
Street,  N.W.,  Washington,  D.C.  20006.  A 
copy  of  RTCA  Document  No.  DO-160  is 
available  for  inspection  at  any  FAA 
regional  office,  in  the  Engineering  and  ' 
Manufacturing  Branch  of  the  Fli^t 
Standards  Division  (or  in  the  case  of  the 
Northwest-Mountain  Region,  the 
Aircraft  Certification  Division). 

Issued  in  Washington,  D.C.,  on  November 
17, 1981. 

M.  C.  Beard, 

Director,  Office  of  Airworthiness. 

|FR  Doc.  81-34M7  FUsd  U-a-«;  MS  aro| 

BILUNG  CODE  4eiO-13-M 


Engine-Driven  Direct  Current 
Generators/Starter-Generators 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Request  for  comments  on  draft 
Technical  Standard  Order  (TSO). 

summary:  The  draft  TSO-C56a 
l^escribes  the  minimum  performance 
standard  that  engine-driven  direct 
current  generators/starter-generators 
must  meet  in  order  to  be  identified  with 
the  TSO  marking  ‘TSO-C56a.” 
date:  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
March  1, 1982. 

ADDRESS:  Send  all  comments  on  the 
draft  Technical  Standard  Order  to: 
Federal  Aviation  Administration, 
Systems  Branch,  AWS-130,  Aircraft 
Engineering  Division,  Office  of 
Airworthiness — ^File  No.  TSO-C56a, 
800  Independence  Avenue,  S.W., 
Washington,  D.C.  20591. 

Or  deliver  comments  to: 

Room  335,  800  Independence  Avenue, 
S.W.,  Washington,  D.C.  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bobbie  J.  Smith,  Systems  Branch, 
AWS-130,  Aircraft  Engineering  Division. 
Office  of  Airworthiness,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  S.W., 
Washington,  D.C.  20591,  Telephone  (202) 
426-8395. 

Comments  received  on  the  draft 
Technical  Standard  Order  may  be 
inspected,  before  and  after  the  closing 
date  for  comments,  at  Room  335,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  S.W., 
Washington,  D.C.  20591,  between  8:30 
a  jn.  and  5:00  p.m. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Communications  should  identify 
the  TSO  file  number  and  be  submitted  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  issuing  the  final 
TSO. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  draft  TSO 
may  be  obtained  by  contacting  the 
person  under  “For  Further  Information 
Contact.”  TSO-C56a  references  Society 
of  Automotive  Engineers,  Inc.  (SAE), 
Aerospace  Standard  (AS)  8020  dated 
January  1980  for  the  minimum 


performance  standard  and  either  Radio 
Technical  Commission  for  Aeronautics 
(RTCA)  Document  Nos.  DO-160  dated 
February  28, 1975,  or  DO-160A  dated 
January  1960  for  the  environmental 
conditions  and  test  procedures.  SAE  AS 
8020  may  be  purchased  from  the  Society 
of  Automotive  Engineers,  Inc., 
Department  331, 400  Commonwealth 
Drive.  Warrendale,>Pennsylvania  15096. 
RTCA  Document  No.  DO-160A  may  be 
purchased  from  the  Radio  Technical 
Commission  for  Aeronautics  Secretariat 
1717  H  Street  N.W^  Washington,  D.C. 
20006.  A  copy  of  RTCA  Document  Na 
DO-160  is  available  for  inspection  at 
any  FAA  regional  office,  in  the 
Engineering  and  Manufacturing  Branch 
of  the  Flight  Standards  Division  (or  in 
the  Northwest-Mountain  Region,  the 
Aircraft  Certification  Division). 

Issued  in  Washington,  D.C.,  on  November 
17, 1981. 

M.  C  Beard, 

Director,  Office  of  Airworthiness. 

|FR  Doc  n-34445  Filed  12-2-Bli  8:45  am] 

BILLING  CODE  M10-13-H 


HF  Radio  Communications 
Transmitting  and  Receiving  Equipment 
Operating  Within  1.5  to  30  Megahertz 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Request  for  comments  on  draft 
Technical  Standard  Order  (TSO). 

summary:  The  draft  TSO-C31d/C32d 
prescribes  the  minimum  performance 
standard  that  HF  radio  communications 
transmitting  and  receiving  equipment 
operating  within  1.5  to  30  megahertz 
must  meet  in  order  to  be  identified  with 
TSO  marking  “TSO-C31d  or/and  C32d.” 

OATES:  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
March  1, 1982. 

ADDRESS:  Send  all  comments  on  the 
draft  Technical  Standard  Order  to: 
Federal  Aviation  Administration, 
Systems  Branch,  AWS-130,  Aircraft 
Engineering  Division,  Office  of 
Airworthiness — File  No.  TSO-C31d/ 
C32d,  800  Independence  Avenue,  S.W., 
Washington,  D.C.  20591,  or  deliver 
comments  to:  Room  335,  800 
Independence  Avenue,  S.W., 
Washington,  D.C.  20591. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Bobbie  J.  Smith,  Systems  Branch, 
AWS-130,  Aircraft  Engineering  Division, 
Office  of  Airworthiness,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  S.W„ 
Washington,  D.C.  20591,  Telephone  (202) 
426-8395. 
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Comments  received  on  the  draft 
Technical  Standard  Order  may  be 
inspected,  before  and  after  the  closing 
date  for  comments,  at  Room  335,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  S.W., 

Washington,  D.C.  20591,  between  8:30 
a.m.  and  5:00  p.m. 

SUPPLEMENTARY  INFORMATION: 

Comments  invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Communications  should  identify 
the  TSO  file  number  and  be  submitted  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specihed 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  issuing  the  final 
TSO. 

How  To  Obtain  Copies 

A  copy  of  the  proposed  draft  TSO 
may  be  obtained  by  contacting  the 
person  under  “For  Further  Information 
Contact."  TSO-C31d/C32d  references 
Radio  Technical  Commission  for 
Aeronautics  (RTCA)  Document  No.  DO- 
163  dated  March  19, 1976,  for  the 
minimum  performance  standard  and 
either  DO-138  dated  June  27, 1968  or 
DO-160A  dated  January  1980  for  the 
environmental  conditions  and  test 
procedures.  RTCA  Document  Nos.  DO- 
163  or  DO-160A  may  be  purchased  from 
the  Radio  Technical  Commission  for 
Aeronautics  Secretariat,  1717  H  Street, 
N.W.,  Washington,  D.C.  20006.  A  copy  of 
RTCA  Document  NO.  DO-138  is  not 
available  from  RTCA,  but  is  available 
for  inspection  at  any  FAA  regional 
office,  in  the  Engineering  and 
Manufacturing  Branch  of  the  Flight 
Standards  Division  (or  in  the  Northwest* 
Moimtain  Region,  the  Aircraft 
Certification  Division]. 

Issued  in  Washington,  D.C.,  on  November 
17, 1981. 

M.C  Beard, 

Director,  Office  of  Airworthiness. 

(FR  Doc.  81-34443  Filed  12-2-81: 8:45  am] 

nUJNG  CODE  4910-13-M 


ILS  Localizer  Receiving  Equipment 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Request  for  comments  on  draft 
Technical  Standard  Order  (TSO). 

summary:  The  draft  TSO-C36d 
prescribes  the  minimum  performance 
standard  that  ILS  localizer  receiving 
equipment  must  meet  in  order  to  be 


indentified  with  the  TSO  marking 
“TSO-C36d.” 

DATES:  Comments  must  indentify  the 
TSO  file  number  and  be  received  on  or 
before  March  1, 1982. 

ADDRESS:  Send  all  comments  on  the 
Draft  Technical  Standard  Order  to: 
Federal  Aviation  Administration, 

Systems  Branch,  AWS-130,  Aircraft 
Engineering  Division,  Office  of 
Airworthiness — ^File  No.  TSO-C36d,  800 
Independence  Avenue,  S.W., 

Washington,  D.C.  20591,  or  deliver 
comments  to:  Room  335,  800 
Independence  Avenue,  S.W., 

Washington,  D.C.  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bobbie  J.  Smith,  Systems  Branch, 
AWS-130,  Aircraft  Engineering  Division, 
Office  of  Airworthiness,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  S.W., 

Washington,  D.C.  20591,  Telephone  (202) 
426-8395. 

Comments  received  on  the  draft 
Technical  Standard  Order  may  be 
inspected,  before  and  after  the  closing 
date  for  comments,  at  Room  335,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  S.W., 

Washington,  D.C.  20591,  between  8:30 
a.m.  and  5:00  p.m. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  person  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Communications  should  identify 
the  TSO  file  number  and  be  submitted  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  issuing  the  final 
TSO. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  draft  TSO 
may  be  obtained  by  contacting  the 
person  imder  “For  Further  Information 
Contact."  TSO-C36d  references  Radio 
Technical  Commission  for  Aeronautics 
(RTCA)  Document  No.  131A  dated 
November  2, 1978,  for  the  minimmn 
performance  standard  and  either  RTCA 
Document  No.  160  dated  February  28, 
1975,  or  DO-160A  dated  January  1980  for 
the  environmental  conditions  and  test 
procedures.  RTCA  Document  Nos.  131A 
and  DO-160A  may  be  purchased  from 
the  Radio  Technical  Commission  for 
Aeronautics  Secretariat,  1717  H  Street, 
N.W.,  Washington,  D.C.  20006.  A  copy  of 
RTCA  Document  No.  DO-160  is 
available  for  inspection  at  any  FAA 
regional  office,  in  the  Engineering  and 


Manufacturing  Branch  of  the  Flight 
Standards  Division  (or  in  the  Northwest- 
Mountain  Region,  the  Aircraft 
Certihcation  Division). 

M.  C.  Beard, 

Director,  Office  of  Airworthiness. 

(FR  Doc.  81-34444  Filed  12-2-81: 8:45  am] 

BILUNG  CODE  4810-13-H 


Low  Range  Radio  Altimeters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Request  for  comments  on  draft 
technical  standard  order  (TSO). 

summary:  The  draft  TSO-C87a 
prescribes  the  minimum  performance 
standard  that  low  range  radio  altimeters 
must  meet  in  order  to  be  identified  with 
the  TSO  marking  “TSO-C87a." 

DATE:  Comments  must  identify  the  TSO 
file  munber  and  be  received  on  or  before 
March  1, 1982. 

ADDRESS:  Send  all  comments  on  the 
draft  Technical  Standard  Order  to: 
Federal  Aviation  Administration, 

Systems  Branch,  AWS-130,  Aircraft 
Engineering  Division,  Office  of 
Airworthiness — ^File  No.  TSO-C87a,  800 
Independence  Avenue,  SW., 

Washington,  D.C.  20591,  or  deliver 
comments  to:  Room  335,  800 
Independence  Avenue,  SW., 

Washington,  D.C.  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bobbie  J.  Smith,  Systems  Branch, 
AWS-130,  Aircraft  Engineering  Division, 
Office  of  Airworthiness,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 

Washington,  D.C.  20591,  Telephone  (202) 
426-8395. 

Comments  received  on  the  draft 
Technical  Standard  Order  may  be 
inspected,  before  and  after  the  closing 
date  for  comments,  at  Room  335,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  SW., 

Washington,  D.C.  20591,  between  8:30 
a.m.  and  5:00  p.m. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSSO  listed 
in  this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Communications  should  identify 
the  TSO  file  number  and  be  submitted  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  issuing  the  final 
TSO. 
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How  To  Obtain  Copies 

A  copy  of  the  proposed  draft  TSO 
may  be  obtained  by  contacting  the 
person  under  “For  Further  InfcHmation 
Contact.”  TSO-C87a  references  Radio 
Technical  Commission  for  Aeronautics 
(RTCA)  Document  No.  DO-155  dated 
November  1, 1974,  for  the  minimum 
performance  standard  and  either  DO- 
160  dated  February  28, 1975,  or  DO- 
160A  dated  January  1980  for  the 
environmental  conditions  and  test 
procedures.  RTCA  Document  Nos.  DO- 
155  and  DO-160A  may  be  purchased 
from  the  Radio  Technical  Commission 
for  Aeronautics  Secretariat,  1717  H 
Street,  NW.,  Washington,  D.C.  20006.  A 
copy  of  RTCA  Document  No.  DO-160  is 
available  for  inspection  at  any  FAA 
regional  office  in  the  Engineering  cind 
Manufacturing  Branch  of  the  Flight 
Standards  Division  (or  in  the  Northwest- 
Mountain  Region,  the  Aircraft 
Certification  Division). 

Issued  in  Washington,  D.C,  on  November 

17, 1981. 

M.  C.  Beard, 

Director,  Office  of  Airworthiness. 

[FR  Ooc.  34448  Filed  12-2-81: 8:48  an) 

BILLING  CODE  4nO-t3-M 


Temporary  Airman  Certificates; 
Effective  Period 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  extension  of  the 
effective  period  of  temporary  airman 
certificates. 


summary:  This  notice  announces  the 
extension  of  the  effective  period  from 
120  to  180  days  for  temporary  airman 
certificates.  These  certificates  are  issued 
to  applicants  for  certificates  and  ratings 
pending  FAA  review  of  their 
applications  and  supplementary 
documents,  and  the  issue  of  the 
certificate  and  rating  applied  for.  This 
extension  is  necessary  because 
administrative  workload  has  prevented 
the  timely  issuance  of  some  permanent 
certificates.  It  is  intended  to  relieve 
applicants  of  the  burden  of  possibly 
having  to  obtain  a  second  temporary 
certificate. 


date:  This  extension  is  effective 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Brennan,  Aeronautical  Center 
Counsel  (AAC-7),  Federal  Aviation 
Administration,  Aeronautical  Center, 
Oklahoma  City,  Oklahoma  73125, 
Telephone:  (405)  686-2296. 
SUPPLEMENTARY  INFORMATION:  Sections 
61.17, 63.13,  and  65.13  of  the  Federal 
Aviation  Regulations  state  that  a 
temporary  airman  certificate  or  rating, 
effective  for  a  period  of  not  more  than 
120  days,  is  issued  to  a  qualified 
applicant  pending  a  review  of  his  or  her 
application  and  the  issuance  of  a 
permanent  certificate  or  rating. 

A  notice  was  published  in  the  Federal 
Register  of  March  26, 1981,  at  46  FR 
18845,  stating  that  fi'om  that  date  until 
June  30, 1981,  the  effective  period  of 
temporary  airman  certificates  was 
extended  to  180  days. 

At  that  time  it  was  anticipated  that 
with  the  acquisition  in  April  1981  of 
direct  access  fi'om  terminals  in  the 
Airmen  Certification  Branch  to  the 
computers  printing  the  permanent 
certificates,  the  present  backlog  could 
be  reduced  and  the  120-day  deadline 
met  later  in  the  calendar  year  1981. 
However,  it  now  appears  that  it  will 
take  until  the  end  of  1982  to  reduce  the 
continuing  backlog  and  again  meet  the 
120-day  deadline.  In  the  meantime,  to 
relieve  the  burden  on  those  receiving 
temporary  airman  certificates  the  FAA 
is  again  extending  the  effective  period  of 
these  temporary  certificates  to  180  days. 
Instructions  are  being  issued  to  all 
persons  authorized  to  issue  tenqmrary 
airman  certificates,  directing  them  to 
amend  all  temporary  certificates  issued 
between  the  date  of  this  notice  and 
December  31, 1982,  by  a  pen  and  ink 
change,  so  that  the  effective  period  of 
the  certificate  is  180  days. 

Issued  in  Washington,  D.C,  on  November 

20,1981. 

Bernard  A.  Geier,  . 

Chief,  GeneraJ Aviation  and  Commercioi 
Division,  Office  of  Flight  Operations. 

|FR  Doc.  81-34441  Piled  IS-S-SI;  8:45  smi 
BILLING  CODE  4910-1S-M 


[Summary  Notice  No.  PE-81-31] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  Cl-'R  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I) 
and  of  dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public’s 
awareness  of,  and  participation  in,  this 
aspect  of  FAA’s  regulatory  activities. 
Neither  publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  December  23, 1981. 
address:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviatkui 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204), 
Petition  Docket  No.  ,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

FOR  FURTHER  information:  The 
petition,  any  comments  received  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-204),  Room  916,  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591:  telephone  (202) 
426-3644. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C.,  on  November 

27,1981. 

John  H.  Cassady, 

Deputy  AssistfaU  Chief  Counsel  Regulatioim 
and  Enforcement  [^vision. 


58770 


Federal  Register  /  Vol.  46,  No.  232  /  Thursday,  December  3,  1961  /  Notices 


Petitions  for  Exemption 


Docket 

No. 


Regulations  affected 


Oescfiptlon  of  relief  sought 


22417 

*19910 

22418 

22436 


Ozark  Air  Lines.. 


Canadian  Warplane,  Heritage  Inc . 

Air  Transport  Association  of  America .. 
American  Airlines.- . 


Executive  Air  Fleet  Corporation .. 


Northern  Air  Cargo.  Inc.. 


22434  :  Chalk'S  International  Airline,  Inc . 

i 

22348  :  Steven  &  Fern . 


22444 

22442 

22441 


22440 

22437 


Transamerica  Airlines.. 

Air  Exec,  Inc . . 

United  Airlines,  Inc . 


Southwest  Airlines . 


Florida  Dept  of  Law.. 


222S2  ,  Commuter  Airline  Association  of  America.. 


14  CFRS  121.311(f)....... 


14  CFR  $  91.27(a)(1) . 

14  CFRS  63.39(b)(2) . . . 

14  CFR  S§  l2l.3S1(a)  and  121.99.. 


14  CFR  5 13S.297(^. 


14  CFR  S  121.165(3).. 


Interstate  Airlines . - . - . - . 

14  CFR  561.151(a).... 
14  CFR  §  61.65(e)(1).. 


14  CFR  5 121.311(e) . 

14  CFR  §5  135.85(c)  135.91 . 


14  CFR  §S  121.433,  121.441  and  Appendix 
F  of  Part  121. 


14  CFR  8 121.391.. 


14  CFR  5  135.261.. 


14  CFR  §5  91.65(b).  91.73(a),  91.79(c). 

91.85(b).  and  91.109(a). 
14CFR52S.8S3(b). . . . 


14  CFR  8 121.578.-..., 
14  CFR  5  63.39(b)(2).. 


14  CFR  8  91.305 . 

14  CFR  5  135.261(b).. 


Extension  of  the  March  6.  1982,  compliance  date  for  each  fN^  attendant 
to  have  a  seat  in  the  passenger  compartment  tor  takeoff  and  landing  with 
a  combined  safety  belt  and  shoulder  harness  for  petitioner's  OC-9 
aircraft 

Extension  of  Exemption  No.  2478c  which  permits  certain  Canadian-regis¬ 
tered  aircraft  currently  operating  in  Canada  on  a  valid  flight  permit  to 
attend  various  akshows  in  the  United  States  during  calendar  year  1982. 
To  allow  petitioner's  members  to  conduct  flight  engineer  training  and 
certHica^  in  normal  procedures  in  an  airplane  simulator  rather  than  in 
flight 

To  permit  operation  of  petitioner's  turbojet  aircraft  on  routes  In  the  New 
York  Oceanic  Control  Area  between  the  east  coast  and  Bermuda  with 
one  of  two  installed  HF  communications  sytems  inoperative  at  the  time  of 
departure  and  without  maintaining  two-t^  radio  communications  be¬ 
tween  each  aircratt  and  the  dispatch  office  along  the  named  route. 
Extension  of  Exemption  Na  3203  arhich  permits  petitioner  to  use  as  pilots 
in  command  persons  who  have  within  the  past  12  months  complete  an 
instrument  proficiency  check  arxi.  In  addition,  within  the  past  6  irxinths 
have  either  completed  an  instrument  proficiency  check  or  trained  to 
proficiency  in  an  approved  simulator. 

To  allow  petitioner's  D&-6  aircraft  to  use  100  percent  of  the  effective 
length  of  all  the  nrnways  it  serves  within  Alaska  in  determining  gross 
landirrg  weight 

To  permit  Mr.  James  W.  Tarr  to  obtain  an  airline  transport  pilot  certificate 
before  reaching  his  23rd  birthday. 

To  permit  petitioner  to  apply  for  an  instrument-helicopter  rating  even  though 
he  does  not  have  the  recjuired  50  hours  of  cross-country  flight  experience 
I  in  helicopters. 

Extension  of  the  March  6.  1982  compliance  date  to  September  15,  1982, 
for  the  shoulder  harness  requirement  for  petitioner's  Lockheed  L-382 
akcrafL 

To  pemiit  petitioner  to  carry  on  its  helicopters  the  personnel  and  equipment 
of  the  IT  (k>rp.  required  to  respond  to  incidents  of  hazardous  materials 
spills  within  the  State  of  California 

Tapermit  the  line  check  required  for  pilots  in  command  to  be  administered 
in  the  sixth  calendar  month  subsequent  to  an  annual  combined  training 
and  proficiency  check  session,  exc^  that  a  line  check  given  the  month 
before  or  the  month  after  the  sixth  calendar  month  subsequent  to  such  a 
combined  restmctured  training  session  vrould  be  considered  to  have,  been 
accomplished  in  the  sixth  calendar  month  subsequent  to  such  session.  In 
addition,  in  Neu  of  the  profidency  check  described  in  Appendix  F, 
petitioner  would  be  permitted  to  use  a  check  concept  designed  for  a 
particular  crew  position,  aircraft  type,  and  line  operation. 

To  permit  petitioner  to  use  only  two  f^  attendants  tfward  its  B-737-2(X> 
aircraft  configured  with  118  or  more  passenger  seats  when  aH  seats  over 
100  are  blocked  from  use  and  when  a  third  flight  attendant  is  not 
available  or  cannot  be  made  available  without  undue  delay  or  flight 
canceliation. 

To  permit  petitioner  to  operate  on  a  48-hour  on/48-hour  off  duty  cycle  while 
ensuring  that  the  pilot  on  duty  will  receive  at  least  10  consecutiva  hours 
of  rest 

To  carry  out  law  enforcement  air  support  without  complying  with  the  cited 
sections. 

To  permit  the  use  of  Type  A  Temperfoam  on  B-747  and  L-1011  captain, 

■  first  officer,  and  flight  engineer's  crew  seat  bottom  cushions. 

To  extend  for  6  months  the  Febniary  20,  1982,  compliance  date  for 
installation  of  cabin  ozone  catalytic  converter. 

To  extend  Exemption  No.  2095C  which  permits  flight  engineer  applicants 
being  trained  ^  petitioner  to  show  that  they  can  satisfactorily  perform  the 
normal  duties  and  procedures  in  an  airplane  simulator  rather  than  in 
flight 

To  allow  petitioner  to  temporarily  operate  B-707  aircraft  In  the  U.S.  without 
the  required  50  percent  fleet  compliance  with  the  noise  standards. 
To  permit  petitioner's  members  to  assign  a  flight  crewmember  and  tor  flight 
crewmembers  to  accept  flight  duty  time  without  having  had  at  least  10 
consecutive  hours  of  rest  during  that  24-hour  period  preceding  the 
planned  completion  of  the  flight  assignmenL  IMo:  This  petition  was 
previously  pubii^ted  The  comment  period  is  reopened  and  extended  imW 
December  15,  1981,  at  Ote  request  of  ALPA  to  aHow  additional  study  and 
response. 


DisPOsmoN  OF  Petitions  for  Exemption 


Docket 

No. 

Petitioner 

Regulations  affected 

Description  of  relief  sought— Disposition 

22141 

14  CFR  5 121.291(a)(1).. . . . - . 

To  permit  petitioner  to  increase  the  seating  capacity  of  Viscount  7450 
aircraft  from  43  seats  to  47  seats  and  introduce  the  airctaft  into  service 
without  first  ,  conducting  an  emergency  evacuation  demonstration  of  the 
fuil-passenger-seating  capacity.  Denied  11/10/81. 

To  permit  petitioner  to  use  pilots  in  command,  who  do  not  hold  airline 
transport  pilot  certificates,  for  flights  under  day  VFR  on  direct  routes 
between  SL  Thomas  and  SL  Barthelemy  and  SL  Thomas  and  St  Ooix. 
Granted  11/9/81. 

To  permit  use  of  an  FAA-approved  minimum  equipment  list  and  configura¬ 
tion  deviation  list  for  one  B-720B  aircraft  in  Part  91  operations.  Granted 
11/9/81. 

14  CFR  $  135.243 . . . 

21678 
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DtSPOsmoN  OF  Petitions  for  Exemption— Cominued 


Docket 

No 


Mldukay  Airtines. 


22080 


To  pernM  petKoner  to  opeiate  their  newly  acquired  or  soon  to  be  acquired 
Douglas  OC-0-31  aircraft  in  Part  121.  operaMons  wilhoul  having  Ineleltod 
the  required  approved  shoulder  harr'esses  tor  at  tg/ht  attendant  seals. 
Crantod  11/9/81. 

To  permit  petitioner  to  operate  the  Gates  Learjel  Modal  36A  airoaft  above 
IligM  level  410  wHhoiA  the  use  of  oxygen  masks.  Danied  11/12/81. 

To  permit  petHioner  to  employ  Mr.  Roy  G.  Kogle  as  Us  Chief  Inspector  with 
3  years  of  experience  as  an  engneering  aide  tor  a  Pwt  121  am  canter 
subebtuled  as  equivalent  experience  tor  the  required  1-year  experience 
as  a  maintenance  inspector.  Granted  11/10/81. 

To  permit  petitioner’s  airmen  who  possess  current  U.8.  special  purpose 
airman  certificates  with  appropriate  pitot  and  ongneer  rsMigs  to 
serve  as  flight  crewmembers  of  one-time  ferry  fighls  of  three  U.8.- 
regislered  Boeing  727  aircraft  not  urxter  lease  to  Avianca  from  George¬ 
town,  Grarxl  Cayman  Island,  to  Phoenix,  Arizona,  on  or  about  November 
9. 12  and  17,  1981.  Granted  11/10/81. 

To  allow  petitioner  to  introduce  its  B-727  aircraft  into  passenger-carrying 
operations  without  first  corxkjcting  a  futkseteing  capecily  eniergency 
evacuation  arxl  ditching  denxinstration.  Granted  11/10/81. 

To  permit  petitioner  to  become  eligible  tor  an  Inspection  Authorization 
without  riteeting  the  ttvee  year  wailing  period  requiremenl  after  acquring 
airframe  arxl  powerplaix  rtoxigs.  Denied  11/10/81. 

To  permit  petitioner  to  be  designated  to  serve  as  chief  flight  irrstructor  tor 
nwre  thw  one  pitot  school  Denied  11/10/81. 

To  allow  petitioner  to  irxTease  the  seating  capacity  of  its  Boeing  B-'747- 
100  series  aircratt  from  424  to  429  passenger  seats  arxl  in  the  future  to 
527  passenger  seats  without  first  corxlucting  an  emergency  evacuation 
denxinstratxxi  of  the  fullpassenger-seatxig  capacity.  Granted  11/16/81. 

To  the  extend  Exemption  2631A  which  presently  pennits  passertger  seating 
in  the  co-pilot  seat  of  petitioner's  C^sna  404  airplanes.  Defied  11/16/ 


14CFR  §91.32(bH1Hli). 


Horizon  Air 


Aerovias  Nadonales,  De  Colombia,  S.A. 


14  CFR  f  121291(a)(b) 


22414 


Nomads.  Inc. 


14  CFH  S65.91(cK1). 


21903 


Dale  Logsdon 


21737 


Alan  Kappmeier. 


14  CFR  §121.291(aM2) 


United  Air  Lines,  bK. 


18243 


Scenic  Airlines,  inc 


To  permit  petitioner  to  operate  their  McDorviell  Douglas  DC-6  axcratt  at  a 
Secern  iTKxease  in  zero  fuel  and  landing  weight  Granted  11/12/81. 

To  permit  petitioner  to  serve  as  a  pitot  on  an  airplane  engaged  in  air  earner 
operations  alter  his  60th  birthday.  Denied  11/18/81. 

To  permit  50  percent  of  the  operating  experience  requirement  to  be 
accomplished  in  a  simulated  fli^  of  at  least  2.5  hours  duration  on  a 
statx;  airplane  in  lieu  of  actual  airctafi  operatxig  experierxte.  Wghdm  ii/ 
13/81. 

To  allow  petitioner  to  utilize  a  British  Aerospace  Instructor,  Captain  Peter 
Henley,  to  conduct  flight  training  tor  petitioner's  pilots  at  Cascade's 
xistallation  even  though  Mr.  Henley  does  not  have  a  U.S.  Airiirre 
Trarrsport  Pitot  Certificate.  WXfxtor  11/16/81. 

To  permit  petitioner  to  introduce  Ms  DC-9-30  series  airctaft  into  passerger- 
carrying  servxte  in  a  120-seating  configuratxxi  wHhout  first  corxliiCtXig  a 
fufi-seeting  capacity  emeigerxry  evacuatxxi  demonstratioa  Granted  11/ 
17/81. 

To  permit  petitioner  to  operate  its  B-727-100  arxl  L-101 1-385  a>rplares 
after  December  1,  1981  and  until  March  6,  1982  and  Aprs  1,  1963. 
respectively,  without  having  the  required  public  address  system  micro¬ 
phone  installed  for  each  flight  attendant  seated  near  a  floor-tevel  exit 
Granted  11/18/81. 

To  permit  petitioner's  pilots  to  rerrxive,  check,  arxl  reinstall  magnetic  chip 
detector  plugs  on  ANtson  250C  series  engines  used  on  Bell  206  helicop¬ 
ters.  Granted  11/20/81. 

Amerxlment  to  Exemption  No.  2480  to  permit  petitxxier  to  irX7ease  die 
passenger-seatxig  capacity  of  the  DC-8-61  airplane  to  212  wittxmt 
complying  with  limitation  No.  1  of  the  exemptxxt.  That  tmitatxxi  states  a 
demonstratxxi  must  be  corxkjcted  in  which  line  flight  attendants  open  SO 
percent  of  the  exits  and  deploy  SO  percent  of  the  skdes  on  the  DC-8-61 
airplanes  in  a  244  passenger-seat  configuratxxi.  Denied  11/20/81. 

To  permit  Mr.  Frank  Eddy  to  serve  as  DXector  of  Operations  without  the 
requXed  3  years  ol  experience  as  pilot  n  cormnafxl  of  a  large  aXcra'-i  or 
as  Director  of  Operatxxis  of  an  operatXxi  usXig  large  aXcraft.  Grarred 
11/20/81. 

To  operate  two  Concorde  aXcraft  for  fimMed  perxxls,  at  supersonX;  speeds, 
wMtxn  segments  of  U.S.  aXspace.  The  proposed  flight  would  foHow  this 
route:  Heathrow,  Lorxlon;  jp/..  New  York;  Ortanda  Ftohda;  JrXinson 
Space  Cener,  Houston;  Dryden  Flight  Research  Center,  Calilomia:  Ever¬ 
ett  WashXigton;  and  back  to  New  York  and/or  Dufies,  Wastxngton.  D  C. 
Denied  11/3/81. 

ExtensXxi  ol  ExemptXxi  Na  2343A  wfxch  permMs  the  carriage  of  organ 
transplant  rrxxlules  Xt  arty  passenger  seet,  subfect  to  the  corxitXxi  that 
the  modules  be  carried  Xt  accordance  wMh  the  requXements  of 
S  121285(c)(1)  through  (5).  GraMed  11/20/81. 

To  perrtxt  pelitiotter's  Pilots  to  perform  ferry  flights  with  one  engine 
Xioperative  from  tXne  to  tXne  as  the  necessity  arises  without  obtaXxng  a 
ferry  permit  for  each  flight  Denied  11/20/81. 

To  periTKt  petitioner  to  operate  DC-8  aXcraft  after  December  1,  1981, 
without  havXig  a  public  address  system  at  each  floor-level  exM  Xt  a 
passenger  compartment  which  is  reexlily  accessible  to  a  flight  attenoant 
seated  Xt  a  seat  adjacent  to  that  exM.  Granted  11/23/81. 

To  permfl  petitXxier's  pilots  to  serve  as  pilots  Xt  command  of  Emlxaer 
BandeXante  EMB-110  aXcraft  without  possessXig  the  appropriate  tyoe 
ratXig  for  that  aXcraft  Granted  11/25/81. 

To  allow  petitXxier  to  contXxre  to  operate  leased  U.S.-tegistered  B-727 
aXcraft  usXtg  an  FAA-approved  master  mXiXnum  equipment  list  and 
corttXtuous  aXworthXiess  maXitertarxie  program.  Granted  11/24/81. 


22040 


21817 


Robert  Wood 


22191 


AmerXten  AXIines 


Cascade  AXways,  Xx:. 


14  CFR  PortXins  of  Parts  61  arxl  121. 


22408 


Commehcal  AXfines,  kx: 


Pan  AmerXan  World  Airways. 


14  CFR  §  121.318(b)(2) 


21824 


Airwest  Offshore,  Xx:. 


22143 


14  CFR  §121.291  and  Appendix  D  to  Part 
121. 


Chaparral  AXIXies. 


Earth  Space  Transport  Systems,  CorporatXm 


15819 


United  AXIXies 


Deere  and  Otmpany 


21961 


22146  I 


TransamerXte  Airlines. 


LXieas  Aereas,  Costarncenses,  S.A. 


19504 


|FR  Doc.  81-34677  Filed  13-2-81:  8:45  am) 
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Federal  Highway  Administration 

Establishment  of  National  Motor 
Carrier  Advisory  Committee 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice. 


summary:  The  FHWA  announces 
establishment  of  a  National  Motor 
Carrier  Advisory  Committee.  The 
Committee  will  consult  with  and  make 
recommendations  to  the  Federal  • 
Highway  Administrator  on  matters 
relating  to  the  activities  and  functions  of 
the  FWHA  in  areas  affecting 
commercial  motor  vehicles.  Meetings  of 
the  Committee  will  be  open  to  the  public 
and  announced  in  the  Federal  Register. 
Copies  of  the  Committee  charter  are 
available  on  request. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Thomas  P.  Holian,  Attorney- 
Adviser,  Office  of  the  Chief  Counsel, 
Federal  Highway  Administration,  HCC- 
10,  Room  4223,  400  Seventh  Street,  SW., 
Washington,  D.C.  20590,  (202)  426-0761. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  ET,  Monday  through  Friday. 

Issued  on:  November  23, 1981. 

R.  A.  Barnhart, 

Federal  High  way  Administrator. 

(FR  Ooc.  I<1-34§91  Filed  12-2-81: 8:45  am| 

BILUNG  CODE  4eiO-22-M 


Federal  Railroad  Administration 

[FRA  Docket  No.  AM-80-1] 

National  Railroad  Passenger  Corp.  v. 
Grand  Trunk  Western  Railroad  Co.; 
Hearing 

action:  Notice  of  hearing. 

summary:  This  notice  is  of  the  Presiding 
Officer's  Order  dated  November  18, 1981 
setting  for  hearing  the  National  Railroad 
Passenger  Corporation’s  (Amtrak) 
application,  pursuant  to  45  U.S.C.  562(f), 
for  an  order  requiring  Grand  Trunk 
Western  Railroad  Company  to 
accelerate  the  speeds  at  which  it 
operates  Amtrak's  passenger  trains 
between  Battle  Creek  and  Port  Huron, 
Michigan.  The  Order  is  attached  as  the 
Appendix. 

DATE:  The  hearing  will  begin  at  10:00 

a.m.  on  February  3-5, 1982. 

ADDRESS:  U.S.  Court  of  Claims, 
Courtroom  3,  Room  309,  717  Madison 
Place,  N.W.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gregory  B.  McBride,  Office  of  Chief 
Counsel  Federal  Railroad 


Administration,  400  Seventh  Street, 

S.W.,  Washington.  D.C.  20590  (202/472- 
5438). 

Michael  T.  Haley, 

Deputy  Chief  Counsel. 

November  23. 1981. 

Appendix 

U.S.  Department  of  Transportation 
Federal  Railroad  Administration 

National  Railroad  Passenger  Corporation, 
Petitioner,  v.  Grand  Trunk  Western  Railroad 
Company,  Respondent. 

FRA  Docket  No.  AM-80-1. 

Notice  of  Hearing  Order 

1.  Nature  of  hearing.  The  purpose  of  the 
hearing  is  to  determine  whether  the 
petitioner's  application  of  ]une  17, 1980, 
pursuant  to  45  U.S.C.  562(f),  for  an  order 
requiring  the  respondent  to  operate  the 
petitioner's  passenger  trains  at  an 
accelerated  speed  of  79  miles  per  hour  on  the 
respondent's  Flint  subdivision  between  Battle 
Creek  and  Port  Huron,  Michigan,  should  be 
granted.  The  petitioner  represents  that  its 
application  applies  to  all  segments  of  the  rail 
line  on  which  the  respondent  operates  freight 
trains  in  excess  of  40  miles  per  hour,  except: 

a.  On  curved  sections  of  the  rail  line  where 
the  respondent  contends  that  the 
combination  of  degree  of  curvature  and 
elevation  of  the  outer  rail  indicates  slower 
maximum  allowable  speeds  computed  in 
accordance  with  Federal  Railroad 
Administration  track  safety  regulations,  49 
CFR  Part  213,  Appendix  A: 

b.  On  sections  of  the  rail  line  where  the 
respondent  contends  that  crossing  protection 
is  inadequate  for  79  miles  per  hour  operations 
under  the  laws  of  the  State  of  Michigan;  and 

c.  On  sections  of  the  rail  line  on  which  the 
respondent  has  from  time  to  time  imposed 
temporary  slow  orders  to  accomplish  track 
maintenance  or  for  other  safety-related 
reasons. 

The  petitioner  also  represents  that  the 
application  does  not  extend  to  improvements 
necessary  to  render  rail  line  facilities  safe 
and  practicable  if  it  is  determined  that  the 
accelerated  speed  requested  would  be  unsafe 
or  otherwise  impracticable  as  to  any  portion 
of  the  rail  line. 

2.  Place  and  date  of  hearing.  The  hearing 
will  commence  at  10:00  a.m.,  on  February  3-5, 
1982,  at  the  U.S.  Court  of  Claims,  Courtroom 
3,  Room  309, 717  Madison  Place,  N.W., 
Washington,  D.C. 

3.  Legal  authority.  The  hearing  is  to  be 
conducted  pursuant  to  5  U.S.C.  556  and  557, 
45  U.S.C.  562(f),  and  the  Federal  Railroad 
Administration's  Formal  Rules  of  Practice  for 
Passenger  Service,  46  FR  2613-2618  (1981). 

4.  Issues  of  fact  The  principal  issues  in 
controversy  are  whether  an  increase  in  speed 
to  79  miles  per  hour  will  create  any  unsafe 
condition  or  otherwise  be  impracticable.  The 
following  ancillary  issues  appear  to  be  in 
issue: 

a.  Whether  the  track  is  a  Class  4  level 
track.  See  49  CFR  213.9(a)  and  (b). 

b.  Whether  crossing  protection  is 
inadequate  for  an  accelerated  speed  of  79 


miles  per  hour  under  laws  of  the  State  of 
Michigan  or  for  other  reasons  and,  if  so, 
where. 

c.  Whether  an  accelerated  speed  of  79 
miles  per  hour  will  be  safe  or  materially 
lessen  the  quality  of  freight  service  provided 
to  shippers  because  of  inadequate  facilities 
for  passing  and  meeting  other  trains. 

d.  Whether  an  appreciable  reduction  in 
travel  time  will  result  if  the  petitioner’s 
application  is  granted. 

5.  Final  date  for  intervention  and 
submission  of  direct  testimony.  Any  party 
desiring  to  intervene  in  these  proceedings 
should  file  by  December  15, 1981,  a  notice  of 
intent  to  participate  in  the  hearing.  The  final 
date  for  submitting  direct  testimony  in 
written  documents  is  also  December  15. 1981. 
The  final  date  for  submitting  direct  testimony 
in  written  documents  to  rebut  testimony 
previously  submitted  is  January  11, 1982.  The 
original  copy  of  notices  to  intervene  and  of 
direct  testimony  should  be  filed  with:  George 
O.  Taylor,  Jr.,  Administrative  Law  Judge, 
Occupational  Safety  and  Health  Review 
Commission,  Presidential  Building,  6525 
Belcrest  Road,  Suite  1005,  Hyattsville, 
Maryland  20782,  Telephone:  (301)  436-8870. 

6.  Additional  copies  of  documents.  An 
intervenor  shall  provide  one  copy  of  his 
notice  to  intervene  and  of  direct  testimony 
submissions  to: 

Roderick  C.  Dennehy,  Jr.  Esq.,  Deputy 
General  Counsel,  National  Railroad 
Passenger  Corporation,  400  North  Capitol 
Street,  N.W.,  Washington,  D.C.  20001 
John  C.  Danielson,  Esq.,  Law  Department, 
Grand  Trunk  Railroad  Company,  131  West 
Lafayette  Boulevard,  Detroit,  Michigan 
48226 

At  the  hearing,  the  parties  shall  provide  the 
original  and  four  copies  of  each  document 
and  exhibit  offered  into  evidence. 

7.  Inspection  of  record  and  direct 
testimony.  The  case  record  and  submitted 
direct  testimony  will  be  available  for  public 
inspection  from  8:30  a.m.  to  5:00  p.m.  on 
weekdays,  except  federal  hoildays,  at  the 
office  specified  in  paragraph  5,  above. 

8.  Prehearing  canference.  No  prehearing 
conference  is  contemplated. 

9.  Potential  witnesses,  a.  By  virtue  of  an 
affidavit  contained  in  the  record,  the 
following  person  appears  to  be  a  potential 
witness  for  the  petitioner:  James  L  Larson, 
Assistant  Vice  President— Contracts, 

National  Railroad  Passei^er  Corporation,  400 
North  Capitol  Street,  N.W.,  Washington,  D.C, 
20001. 

b.  By  virtue  of  affidavits  contained  in  the 
record,  the  following  persons  appears  to  be 
potential  witnesses  for  the  respondent: 
William  G.  Liftin,  NRPC  Operations  Officer, 
Grand  Trunk  Western  Railroad  Company, 
131  West  Lafayette  Boulevard,  Detroit, 
Michigan  48226 

Joseph  M.  Letro,  Chief  Engineer,  Grand  Trunk 
Western  Railroad  Company,  131  West 
Lafayette  Boulevard,  Detroit,  Michigan 
48226 

James  L  McNutt,  General  Superintendent  of 
Transportation,  Grand  Trunk  Western 
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Railroad  Company,  131  West  Lafayette 

Boulevard,  Detroit,  Michigan  48226 

10.  Parties.  At  present,  the  only  parties  to 
the  proceedings  are  the  respondent,  who 
opposes  the  petitioner's  application,  and  the 
petitioner. 

11.  Conduct  of  the  hearing.  The  hearing 
shall  be  conducted  in  accordance  with 
§§  201.18  through  201.21,  Formal  Rules  of 
^actice  for  Passenger  Service,  supra. 
Following  presentation  of  evidence  by  the 
petitioner  in  support  of  its  application, 
evidence  will  be  presented  by  any 
intervenors  who  support  the  application. 
Therefore,  evidence  will  be  presented  by  the 
respondent  and  ay  intervenors  who  oppose 
the  application.  Rebuttal  evidence  will  be 
received  in  the  same  order. 

12.  Final  agenda.  This  order  constitues  the 
final  agenda  for  the  hearing  unless  direct 
testimony  submitted  pursuant  to  this  order 
raised  other  issues.  In  that  event,  appropriate 
notice  of  the  additional  issues  shall  be 
provided.  Any  person  who  submits  direct 
testimony  in  written  documents  shall  be 
considered  as  a  potential  witness,  and  the 
petitioner,  the  respondent,  and  any 
intervenors  shall  be  provided  appropriate 
notice  of  the  submission  of  such  testimony. 

13.  Discovery.  The  discovery  provisions  in 
the  Federal  Rules  of  Civil  Procedure  shall  be 
used  as  a  guide  on  discovery  matters,  except 
that  the  presiding  ofHcer  will  impose  time 
restraints  more  stringent  than  those 
prescribed  in  the  Federal  Rules  of  Civil 
Procedure. 

Dated:  November  18, 1981,  Hyattsville, 
Maryland. 

George  O.  Taylor,  )r„ 

Presiding  Officer. 

|FR  E)oc.  81-34563  Filed  12-2-Sl;  8:45  am| 

BILUNG  CODE  4S10-06-M 


Urban  Mass  Transportation 
Administration 

Seattle,  Washington;  Intent  To  Prepare 
Environmental  Impact  Statement 

Pursuant  to  the  National 
Environmental  Policy  Act  (83  Stat.  852), 
the  Council  on  Environmental  Quality’s 
implementing  regulations  (40  CFR  Parts 
1500-1508),  and  UMTA/FHWA 
Regulations  (49  CFR  Part  622),  the  Urban 
Mass  Transportation  Administration 
(UMTA)  gives  notice  that  an 
environmental  impact  statement  is  being 
prepared  for  alternative  transit 
circulation  options  for  downtown 
Seattle,  Washington. 

The  Municipality  of  Metropolitan 
Seattle  (Metro)  and  the  City  of  Seattle 
are  investigating  alternatives  that  would 
provide  transit  operating  capacity 
commensurate  with  the  level  of  demand 
projected  for  1990.  Metro’s  1990 
Comprehensive  Plan  for  Public 
Transportation  calls  for  an  alternative 
that  would  meet  the  capacity  needs,  as 
well  as  the  environmental  and  urban 
design  goals  of  downtown  Seattle.  To 


achieve  these  goals,  four  alternatives 
are  being  considered.  These  include:  A 
Do  Nothing  (or  Null)  Alternative;  a 
Transportation  Systems  Management 
(TSM)  Alternative;  a  Transit  Mall 
Alternative;  and  a  Transit  Mall  with 
Intercept  Terminals  Alternative.  Diesel 
and  electric  trolley  buses  would  be  the 
vehicles  used. 

Scoping  meetings  for  the  proposed 
project  are  scheduled  for  Monday, 
December  14, 1981  at  3:00  p.m.  in  ^e 
Federal  Office  Building,  room  2866, 915 
2nd  Avenue,  Seattle,  Washington  98174 
and  at  7:00  p.m.  in  the  third  floor 
conference  room  of  the  Seattle  First 
Bank  Building,  1001  Fourth  Avenue, 
Seattle,  Washington.  The  Urban  Mass 
Transportation  Administration  invites 
the  participation  of  agencies  and 
individuals  with  expertise  or  interest  to 
comment  on  the  scope  of  the 
environmental  impact  statement  that 
will  be  prepared  for  this  project. 

Comments  and  questions  regarding 
the  proposed  action  and  environmental 
impact  statement  should  be  referred  to 
Sue  C.  Kaminsky,  Office  of  Program 
Analysis,  Urban  Mass  Transportation 
Administration,  Washington,  D.C.  20590, 
telephone  (202)  472-7100. 

Dated:  November  17, 1981. 

Franz  K.  Ginunler, 

Associate  Administrator  for  Transit 
Assistance. 

|FR  Doc  81-34370  Filed  12-2-81: 8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

[81-293] 

Reimbursable  Services;  Excess  Cost 
of  Preclearance  Operations 

November  25, 1981. 

Notice  is  hereby  given  that  pursuant 
to  §  24.18(d),  Customs  Regulations  (19 
CFR  24.18(d)),  the  biweeldy 
reimbursable  excess  costs  for  each 
preclearance  installation  are  determined 
to  be  as  set  forth  below  and  will  be 
effective  with  the  pay  period  beginning 
December  13, 1981. 


Installation 

Biweekly 
excesa  cost 

$16,152 

30,393 

5,991 

13,778 

Kindley  Field.  Bermuda 

Vancouver.  Canada.... 

10,511 

1,676 

11,025 

7^63 

3,925 

Freeport,  Bahama  Istanda 

Mitchell  A.  Levine, 

Acting  Comptroller. 

|FR  Doc  81-34724  Filed  12-2-81:  ft46  ain| 
BILLING  CODE  4820-02-11 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefit  Programs 

(Applications  D-1937,  D-2004] 

Proposed  Class  Exemption  for 
Transactions  Involving  Certain 
Residential  Mortgage  Financing 
Arrangements 

agency:  Department  of  Labor. 

ACTION:  Notice  of  proposed  class 
exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  class  exemption  from 
certain  prohibited  transaction 
restrictions  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA) 
and  from  certain  taxes  imposed  by  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  class  exemption 
would  exempt  transactions  related  to 
the  issuance  by  an  employee  benefit 
plan  of  a  commitment  to  provide 
mortgage  financing  to  purchasers  of 
certain  residential  construction  and  to 
the  provision  of  loans  pursuant  to  such 
commitments.  The  proposed  exemption, 
if  granted,  would  affect  participants  and 
beneficiaries  of  employee  benefit  plans 
involved  in  such  transactions,  certain 
employers  who  contribute  to  such  plans, 
and  other  persons  engaging  in  the 
described  transactions. 

DATES:  Written  comments  must  be 
received  by  the  Department  of  Labor  on 
or  before  January  4, 1982. 

EFFECTIVE  DATE:  It  is  proposed  to  make 
the  exemption  effective  as  of  January  1, 
1975. 

ADDRESSES:  All  written  comments 
(preferably  at  least  three  copies)  should 
be  sent  to:  Office  of  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Room  C-4526,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  D.C,  20216, 
Attention:  Applications  D-1937,  and  D- 
2004.  The  applications  for  exemptions 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677, 200 
Constitution  Avenue,  NW.,  Washington, 
D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jay  S.  Neuman,  Esq.,  Plan  BeneHts 
Security  Division,  Office  of  the  Solicitor, 
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U.S.  Department  of  Labor,  (202)  523- 
8658.  (This  is  not  a  toll-free  munber.) 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  class 
exemption  from  Uie  restrictions  of 
section  406(a)  of  ERISA  and  from  certain 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Code  by  reason  of  section 
4975(c)(1)  of  the  Code.  Exemptive  relief 
for  transactions  described  herein  was 
requested  in  applications  Hied  by  the 
National  Coordinating  Committee  for 
Multiemployer  Plans  (NCCMP}  (D-1937), 
and  by  the  National  Association  of 
Home  Builders  (NAHB)  (D-2004) 
(collectively  referred  to  herein  as  the 
applicants)  pursuant  to  section  408(a)  of 
ERISA  and  section  4975(c)(2)  of  the 
Code,  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR 18471,  April  28, 1975). 

It  should  be  noted  that  the  applicants 
have  requested  retroactive  and 
prospective  relief  for  transactions  which 
are  described  below.  Since  it  appears 
that  transactions  of  the  general  types 
described  are  customary  for  the 
residential  mortgage  Hnancing  industry, 
the  Department  proposes,  in  accordance 
with  the  applicants’  requests,  that  the 
exemption  be  granted  retroactively  as 
well  as  prospectively. 

A(  Summary  of  the  Applications 

The  facts  and  representations 
contained  in  these  applications  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  Hie 
with  the  Department  for  the  complete 
representations  of  the  applicants. 

1.  Background.  Residential  building 
projects  generally  proceed  with  two 
types  of  Hnancing:  short-term  loans  to 
the  project  developer  to  pay  for  the  cost 
of  construction;  and  long-term 
(mortgage)  loans  to  the  purchasers  of  the 
residential  units,  the  proceeds  of  which 
are  used  as  partial  payment  to  the 
developer  for  those  units.  The  developer 
pays  off  the  construction  loan  with  the 
proceeds  from  the  sales  of  the  units. 

Before  a  lender  will  make  a 
construction  loan,  it  must  generally  be 
satisfied  that  mortgage  financing  for 
purchasers  of  the  units  will  be  available 
when  the  units  are  ready  for  sale. 
Generally,  such  a  lender,  if  it  does  not 
intend  to  provide  the  mortgage  Rnancing 
itself,  will  require  a  commitment  from 
another  lender  obligating  the  second 
lender  to  make  such  mortgage  financing 
available.  Once  a  satisfactory 
commitment  has  been  obtained,  the 
construction  loan  will  be  made. 

Often  a  developer  seeking  a  short¬ 
term  construction  loan  will  contact  a 
company  that  specializes  in  providing  or 


obtaining  commitments  for  mortgage 
financing,  such  as  a  state  or  federally 
chartered  bank  or  savings  and  loan 
association,  an  insurance  company,  or 
similar  entity  (financial  institution). 

The  financial  institution  first  tjrpically 
makes  a  determination  as  to  the 
feasibility  of  the  proposed  project.  If 
that  determination  is  favorable,  it  may 
agree  to  provide  or  attempt  to  obtain  a 
commitment  for  long-term  financing.  It 
charges  the  developer  a  fee  for  this 
service,  usually  a  percentage  of  the  total 
long-term  financing  obtained.  The 
financial  institution  usually  looks  to 
institutional  investors,  including 
employee  benefit  plans,  for  such 
commitments. 

A  commitment  to  provide  mortgage 
financing  may  take  several  forms.  One 
typical  arrangement  obligates  the  lender 
to  make  loans  up  to  a  specific  aggregate 
amount  directly  to  purchasers  of 
particular  new  dwelling  units  who 
qualify  under  guidelines  set  forth  in  the 
commitment. 

Another  common  arrangement 
obligates  the  lender  to  purchase  loans 
up  to  a  specific  aggregate  amount  that 
are  originally  made  by  the  financial 
institution  to  the  purchasers  of  the  units, 
provided  that  the  mortgages  meet 
requirements  set  forth  in  the 
commitment.  In  this  case,  the  financial 
institution  itself  will  make  a  mortgage 
financing  commitment  to  the  short-term 
lender,  and  will  rely  on  the  commitment 
of  the  lender  to  purchase  the  resulting 
mortgages  firom  it. 

A  t3q)ical  commitment  might  contain 
requirements  concerning,  among  other 
things,  the  type  and  quality  of  the 
underlying  real  estate  security,  the 
credit  worthiness  of  the  prospective 
borrowers,  and  the  terms  t)f  the 
individual  loans. 

When  a  commitment  is  issued  by  a 
lender,  a  loan  fee  is  normally  paid  to  it 
by  the  financial  institution.  Part  of  the 
fee  may  be  refundable  if  loans  are  made 
or  mortgages  are  tendered  and 
purchased  pursuant  to  the  commitment. 
It  is  the  Department’s  understanding 
that  this  type  of  fee  is  designed  to  cover 
the  lender’s  administrative  and  other 
expenses  in  connection  with  considering 
and  issuing  the  commitment,  and  to 
compensate  the  lender  in  part  for  its 
having  arranged  to  have  fimds  available 
to  meet  its  obligations  under  the 
commitment. 

2.  Request  for  relief.  The  applicants 
have  requested  relief  which  would 
enable  employee  benefit  plans  to  issue 
written  commitments  to  provide 
mortgage  financing  to  purchasers  of 
certain  residential  construction  and, 
after  the  units  are  completed,  to  honor 
the  commitments  by  making  mortgage 


loans  to  purchasers  of  the  units  (or  by 
buying  mortgage  loans  on  such  units 
which  have  been  originated  by  another 
financial  institution)  under  the  folloiving 
circumstances. 

Financing  would  be  provided  only  for 
owner-occupied,  single  family  dwelling 
units.  'These  may  consist  of  detached 
houses,  town  houses,  condominiums  or 
units  in  a  multi-unit  subdivision 
restricted  by  recorded  documents  which 
limit  the  use  of  the  property  to 
residential  purposes  and  provide  for 
maintenance  of  common  facilities 
(planned  unit  development).  A 
developer  or  builder  of  the  units  might 
'  be  an  employer  of  employees  who  are 
covered  by  &e  plan  making  the 
commitment,  but  in  such  a  case  the 
commitment  and  financing  could  only  be 
made  if  the  developer  or  builder  (or  any 
affiliate  thereof)  does  not  act  as  a  plan 
fiduciary  with  respect  to  the  issuance  of 
the  conunitment  or  the  provision  of  the 
financing.  Similarly,  the  applicant  have 
/  proposed  that  no  financial  institution  or 
construction  lender  associated  with  the 
financial  arrangement  or  origination  of 
mortgages  to  be  purchased  pursuant  to 
the  exemption  (or  any  affiliate  thereof) 
would  be  a  plan  fiduciary  with  respect 
to  the  issuance  of  the  commitment  or  the 
provision  of  the  financing  by  the  plan. 

Commitments  issued  by  a  plan  would 
be  in  vtrriting,  and  the  loans  made  by  a 
plan  would  be  evidenced  by  a  written 
note  secured  by  a  first  lien  on  the  new 
dwelling  unit.  'The  terms  of  the 
commitments,  and  of  the  loans,  would 
be  at  least  as  favorable  to  the  plan  as 
similar  commitments  and  loans 
involving  unrelated  parties,  and  would 
be  consistent  with  customary  practices 
in  the  residential  mortgage  industry.  The 
commitments  would  set  forth  specific 
requirements  for  the  loans  regarding 
such  matters  as  borrower  qudification, 
fair  market  value  appraisals  of  the  units 
to  be  used  as  collateral,  loan-to-value 
ratios,  and  insurance  requirements.  The 
loans  would  be  made  through  an 
established  financial  institution  which 
would  select  the  receipient  of  the  loan 
on  behalf  of  the  plan  and  make  the  loan 
on  terms  which  are  consistent  with 
customary  practices  in  the  residential 
mortgage  industry.  A  person  may  be 
retained  to  service  the  loans  for  the 
plan,  which  would  include  such  duties 
as  collecting  and  remitting  payments  to 
the  plan,  assuring  payment  of  taxes  and 
insurance  premiums,  and  making 
decisions  regarding  foreclosures. 

The  applicants  propose  that  loans  be 
available  to  persons  who  are  parties  in 
interest  with  respect  to  the  plan  under 
section  3(14)  of  ERISA,  but  only  if  they 
are  parties  in  interest  solely  by  reason 
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of  being  an  employee  of;  an  employer 
any  of  whose  employees  are  covered  by 
the  plan;  a  person  providing  services  to 
the  plan;  an  employee  organization  any 
of  whose  members  are  covered  by  the 
plan;  or  any  affiliate  of  the  above.  The 
exemption  would  not  be  available  for 
loans  from  a  plan  to  a  person  who 
would  be  a  disqualified  person  with 
respect  to  the  plan  under  section 
4975(e)(2)  of  the  Code.‘ 

Finally,  applicants  propose  that  the 
plan  would  maintain,  for  the  duration  of 
any  loan  made  under  the  exemption, 
records  necessary  to  enable  interested 
persons  to  determine  whether  the 
conditions  of  the  exemption  have  been 
met. 

Applicants  represent  that  investments 
of  this  type  are  expected  to  provide  a 
consistent  high  rate  of  return  as  well  as 
the  security  and  stability  of  income 
which  is  desirable  for  effective  plan 
administration.  They  also  represent  that 
the  requested  exemption  would  help 
plans  to  achieve  a  better  diversification 
of  plan  investments.  Additionally, 
applicants  believe  that  significant 
protections  are  inherent  in  mortgage 
lending  because  the  lender  can  look  to 
the  credit  worthiness  of  each  individual 
borrower,  backed  by  the  security  of  the 
property  as  collateral.  In  this  regard, 
they  represent,  and  have  submitted  data 
to  substantiate,  that  losses  on  loans  of 
the  type  involved  in  this  request  have 
historically  been  minimal,  and  suggest 
that  loans  made  pursuant  to  the 
requested  exemption  would  be  at  least 
as  secure  due  to  the  requirement  that 
these  loans  and  commitments  be  made 
only  in  the  circumstances  described 
above. 

3.  Prohibited  Transactions.  Applicants 
indicate  that  the  above  described 
transactions  might  violate  the  prohibited 
transactions  provisions  of  ERISA  and 
the  Code^  as  a  result  of  the  following 
relationships.  The  financial  institution  to 
which  the  plan  makes  a  commitment  in 
exchange  for  a  fee,  or  which  sells  loans 
to  a  plan,  or  selects  loan  recipients  or 
services  loans  on  behalf  of  the  plan, 
may  have  a  pre-existing  relationship 
with  the  plan  so  as  to  make  it  a  party  in 
interest  with  respect  to  the  plan  as 
defined  in  section  3(14)  (A)  or  (B)  of 
ERISA.  A  developer  of  a  project  or  a 

'  Under  section  3(14)  of  ERISA,  all  employees  of 
certain  parties  in  interest  with  respect  to  a  plan  (for 
example,  contributing  employers,  or  unions  covering 
plan  members)  are  themselves  parties  in  interest 
with  respect  to  the  plan.  Under  section  497S(e)(2)  of 
the  Code,  relatively  few  of  such  employees  would 
be  disqualified  persons.  Accordingly,  die  exemption 
would  include  loans  to  “rank  and  file”  employees, 
but  would  not  cover  loans  ta  for  example,  corporate 
directors  or  union  officers. 

’References  herein  to  sections  of  ERISA  also 
include  the  corresponding  sections  of  the  Code. 


builder  involved  in  the  construction  of 
the  dwelling  units  who  employs  persons 
covered  by  the  plan  would  be  a  party  in 
interest  under  section  (3](14)(C)  and, 
perhaps,  section  3(14)(A).  A  mortgage 
loan  might  be  made  to  a  person  who  is  a 
party  in  interest  under  section  3(14)(H) 
solely  by  reason  of  being  an  employee 
of  an  employer,  a  service  provider,  or  an 
employee  organization  that  is  related  to 
the  plan. 

Based  on  the  above  relationships, 
applicants  represent  that  the  following 
prohibited  transactions  might  occur. 

The  receipt  of  a  fee  in  exchange  for  a 
loan  commitment  between  a  plan  and  a 
financial  institution  which,  for  example, 
already  services  mortgages  for  the  plan, 
might  violate  section  406(a)(l)(A]  (which 
prohibits  the  sale  or  exchange  or  leasing 
of  property  between  a  plan  and  a  party 
in  interest)  or  section  406(a)(1)(D) 

(which  prohibits  a  transfer  to,  or  use  by 
or  for  the  benefit  of,  a  party  in  interest 
of  any  assets  of  the  plan).  A 
commitment  by  a  plan  to  make  loans  or 
purchase  mortgages  (or  the  making  of  . 
such  loans  or  purchasing  of  such 
mortgages),  the  proceeds  of  which  will 
be  used  to  purchase  units  developed  or 
built,  in  whole  or  in  part,  by  an 
employer  who  contributes  to  the  plan, 
might  give  rise  to  a  violation  of  section 
406(a)(1)(B)  (which  prohibits  a  lending  of 
money  or  other  extension  of  credit 
between  a  plan  and  a  party  in  interest) 
or  section  406(a)(1)(D).  If  such  a 
contributing  employer  is  a  fiduciary  with 
respect  to  the  plan,  appbcants  suggest 
that  the  mere  involvement  of  the  builder 
might,  in  itself,  constitute  a  violation  of 
section  406(b)(1)  (which  prohibits  a 
fiduciary  fix)m  dealing  with  the  assets  of 
the  plan  in  his  own  interest  or  for  his 
own  account),  or  section  406(b)(2) 

(which  prohibits  a  plan  fiduciary  fi^m 
acting  in  any  transaction  involving  the 
plan  on  behalf  of  a  party  (or 
representing  a  party)  whose  interests 
are  adverse  to  the  interests  of  the  plan 
or  its  participants  and  beneficiaries),  or 
section  406(b)(3)  (which  prohibits  a  plan 
fiduciary  from  receiving  any 
consideration  for  his  own  personal 
account  from  any  party  dealing  with  the 
plan  in  connection  with  a  transaction 
involving  plan  assets). 

The  purchase  of  a  mortgage  by  a  plan 
fi'om  a  financial  institution  providing 
services  to  the  plan,  or  a  direct  loan  by  a 
plan,  the  proceeds  of  which  are  used  to 
purchase  a  dwelling  unit  where  the 
purchase  results  in  the  repayment  of  a 
construction  loim  made  by  such 
financial  institution,  mi^t  give  rise  to  a 
violation  of  section  406(a)(1)  (A)  and 
(D). 


A  direct  or  indirect  (through  the 
purchase  of  a  mortgage)  loan  by  a  plan 
to  a  purchaser  of  a  dwelling  unit  who  is 
an  employee  of  a  contributing  employer, 
service  provider,  or  related  union  might 
give  rise  to  a  violation  of  section 
406(a)(1)  (B)  and  (D). 

Applicants  also  express  concern  that 
the  provision  of  additional  loan 
administration  services  by  a  financial 
institution  already  providing  services  to 
the  plan  might  violate  section 
406(a)(1)(C)  (which  prohibits  a 
furnishing  of  goods,  services  or  facilities 
between  the  plan  and  a  party  in  interest) 
or  406(a)(1)(D). 

B.  Description  of  the  Proposed 
Exemption 

On  the  basis  of  the  applications  for 
class  relief  filed  by  the  NAHB  and  the 
NCCMP,  and  in  view  of  the  individual 
exemption  requests  for  similar  relief 
already  received  and  acted  upon  by  the 
Department*  and  the  expectation  that 
similar  individual  requests  would 
continue  to  be  filed,  the  Department  has 
determined  to  propose  for  public 
comment  a  class  exemption  along  the 
lines  suggested  by  the  applicants,  as 
described  above.  However,  as  explained 
below,  the  class  exemption  proposed 
herein  does  not  provide  all  the  relief 
requested  by  the  appbcants,  and 
includes  a  number  of  conditions,  in 
addition  to  those  suggested  by  the 
appbcants,  which  the  Department 
believes  would  be  necessary  in  order  to 
make  the  findings  required  by  section 
408(a). 

1.  Applicants  request  that  the 
Department  grant  relief  from  the 
prohibitions  against  fiduciary  self- 
dealing  and  confbct  of  interest 
contained  in  section  406(b)  for  acts  in 
connection  with  the  above  described 
transactions.  The  appbcations,  however, 
were  not  specific  enough  to  afiord  a 
sufficient  basis  for  proposing  such  relief. 
Moreover,  the  Department  is  concerned 
that  provision  of  such  relief  would  not 
be  in  the  interests  of  plans,  and  their 
participants  and  beneficiaries,  or 
protective  of  the  rights  of  participants 
and  beneficiaries,  because  it  appears 
that  the  decision  to  commit  a  plan  to 
making  or  purchasing  mortgages  for  a 
given  project  could  be  subject  to  certain 
abuses  of  the  types  which  section  406(b) 
is  designed  spei^caby  to  guard  against. 
The  Department  is  proposing  to  require 
that  such  commitments  be  made  on 
behalf  of  the  plan  by  a  financial 
institution  which  is  not  subject  to  the 

*  See,  for  example,  Prohibited  lYansaction 
Exemption  (PTE)  80-76, 45  FR  69065.  October  17. 
1980;  PTE  80-37, 45  FR  41009,  )une  17, 1980;  and  PTE 
79-34,  44  FR  4095a  July  13, 1979, 
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controlling  influence  of  certain 
interested  persons.  The  Department  • 
believes  that  this  requirement  should 
make  unnecessary  the  granting  of  relief 
from  section  406(b)  by  sufficiently 
insulating  plan  flduciaries  who  might 
have  an  interest  in  the  transaction  from 
the  decision  making  process.  In 
addition,  this  requirement  will  help 
assure  that  conditions  suggested  by  the 
applicants  (for  example,  that  such 
commitments  must  be  no  less  favorable 
to  the  plan  than  commitments  involving 
unrelated  persons]  would  be  met.  This 
position  is  consistent  with  the  position 
the  Department  has  taken  on  matters 
involving  very  similar  transactions.^ 

2.  The  NAHB  application  requested 
special  relief  to  permit  a  non-profit 
corporation,  which  would  be  established 
by  a  regional,  state  or  local  home 
building  association  afflliated  with 
NAHB,  to  amalgamate  small  loan 
commitments  from  employee  benefit 
plans  for  presentation  to  financial 
institutions.  According  to  the  NAHB, 
such  corporation  would  not  actually 
place  loans  or  handle  loan  servicing,  but 
would  arrange  loan  commitments 
working  through  plans  and  financial 
institutions.  After  amalgamating  small 
commitments  from  plans,  the 
corporation  would  take  them  to  a 
flnancial  institution  for  actual  placement 
of  the  loan.  As  in  the  case  of  loans 
placed  directly  through  a  financial 
institution,  certain  general  criteria  might 
be  established  by  the  non-profit 
organization  or  the  plans  concerning  the 
tjrpes  of  loans  that  would  be  acceptable. 
It  is  anticipated  that  the  corporation 
may  receive  a  fee  for  its  loan  placement 
activities,  which  the  NAHB  estimated 
“might  be  approximately  Vs  of  one 
point.” 


♦  See,  PTE  76-1,  Part  B.  41  FR 12740, 12742,  March 
28, 1976;  and  the  matters  cited  in  footnote  3  above. 

In  this  regard,  the  Department  has  given  serious 
consideration  to  an  alternative  method  of  providing 
adequate  safeguards.  This  would  involve  setting 
forth  in  the  exemption  very  detailed  standards  (such 
as  a  variety  of  percentage  limitations,  specific 
requirements  as  to  the  content  of  commitments,  etc.) 
which  would  help  to  decrease  the  possibility  that 
the  Interests  and  rigiits  of  plan  participants  and 
beneficiaries  would  suffer  as  a  result  of  issuing  a 
conunitment  to  a  party  in  interest.  The  Department 
has  used  this  type  of  approach  in  the  area  of 
individual  exemptions,  where  it  is  possible  to  tailor 
the  conditions  and  scope  of  relief  to  fit  a  particular 
situation.  In  the  context  of  a  request  for  relief  for  a 
large  and  varied  class  of  persons,  however,  such  an 
approach  would  deprive  parties  of  desirable 
flexibility  in  establishing  and  maintaining  a  program 
which  best  suits  them  and  which  could  be  adapted 
to  developments  in  the  mortgage  financing  industry. 
Accordingly,  it  is  the  Department's  view  that  this 
would  not  be  a  desirable  approach.  However,  the 
Department  continues  to  be  willing  to  explore 
viable  alternatives  to  an  “independent  fiduciary” 
requirements,  and  specifically  requests  public 
comment  on  this  aspect  of  the  proposed  exemption. 


In  this  regard,  it  does  not  appear  to 
the  Department  that  the  NAHB  has 
demonstrated  that  the  inclusion  of  relief 
of  this  nature  in  the  class  exemption 
would  be  necessary  in  order  to  achieve 
the  purposes  for  which  the  exemption 
was  requested.  Addtitionally,  it  appears 
that,  to  the  extent  an  exemption  would 
be  required,  plans  wishing  to  avail 
themselves  of  this  type  of  service  might 
be  able  to  do  so  under  section  408(b)(2) 
of  ERISA  and  29  CFR  2550.408b-2  which, 
if  certain  conditions  are  met,  exempt 
provision  of  services  to  plans  from  the 
prohibitions  of  section  406(a].  For  this 
reason,  the  Department  is  also  not 
proposing  relief  under  the  class 
exemption  for  other  transactions  which 
involve  solely  the  provision  of  services 
to  a  plan. 

3.  In  addition  to  the  above-described 
conditions  suggested  by  the  applicants, 
the  Department  believes  that  the 
following  safeguards  would  be 
appropriate. 

Under  the  proposed  exemption,  the 
flnancial  institution  which  approves 
loans  on  behalf  of  the  plan  must  be  one 
which  commonly  makes  mortgage  loans 
on  similar  terms  and  conditions  from  its 
own  funds.  This  condition  will  help 
assure  that  such  institution  has  the 
expertise  required,  for  example,  to  make 
competent  selections  of  borrowers,  and 
that  the  representations  (that  these 
transactions  will  be  consistent  with 
customary  lending  practices  and  at  least 
as  favorable  to  the  plan  as  transactions 
involving  unrelated  parties)  will  be  met. 
The  Department  has  added  a  condition 
which  will  help  assure  that,  in  those 
instances  where  the  plan  will  service 
the  loans  made  pursuant  to  the 
exemption,  such  servicing  will  be 
carried  on  in  a  commercially  reasonable 
manner,  pursuant  to  appropriate 
procedures.  Finally,  as  discussed  above, 
the  Department  has  conditioned  relief 
on  the  making  of  the  commitment  by  an 
independent  flnancial  institution. 

Notice  to  Interested  Persons 

Because  all  plan  participants  and 
benefleiaries  whose  plans  might  invest 
in  mortgages  could  conceivably  be 
considered  interested  persons,  the 
Department  has  determined  that  the 
only  practical  form  of  notice  is 
publication  in  the  Federal  Register. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  ERISA  and  section  4975(c)(2]  of 
the  Code  does  not  relieve  a  flduciary  or 
other  party  in  interest  or  disqualified 


person  from  certain  other  provisions  of 
ERISA  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  flduciary  responsibility 
provisions  of  section  404  of  ERISA 
which  require,  among  other  things,  that 
a  flduciary  discharge  his  duties 
respecting  the  plan  solely  in  the 
interests  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(l)(B]  of  ERISA;  nor  does  it 
affect  the  requirement  of  section  401  (a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  ERISA 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  benefleiaries,  and 
protective  of  the  rights  of  participants 
and  benefleiaries  of  the  plan;  and 

(3)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  ERISA  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b]  of 
ERISA  and  section  4975(c](l](E]  and  (F) 
of  the  Code. 

Written  Comments 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  exemption  to  the  address  and 
within  the  time  period  set  forth  above. 
All  comments  will  be  made  a  part  of  the 
record.  Comments  should  state  the 
reasons  for  the  writer’s  interest  in  the 
proposed  exemption.  Comments 
received  will  be  available  for  public 
inspection  with  the  applications  for 
exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

On  the  basis  of  the  facts  and 
representations  set  forth  in  the 
applications,  the  Department  is 
considering  granting  the  following  class 
exemption  imder  the  authority  of  section 
408(a)  of  ERISA  and  section  4975(c)(2)  of 
the  Code,  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1; 
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I.  Transactions 

Effective  January  1, 1975,  the 
restrictions  of  section  406(a]  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Internal  Revenue  Code  of  1954 
(Code)  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code  shall  not  apply 
to  the  following  transactions  if  the 
conditions  set  forth  in  part  II  below  are 
met; 

A.  The  issuance  of  a  commitment  by 
an  employee  benefit  plan  to  provide 
mortgage  financing  to  purchasers  of  new 
single-family  residential  dwelling  units, 
either  by  making  loans  directly  to 
purchasers  or  by  purchasing  mortgages 
originated  by  a  third  party; 

B.  The  receipt  by  the  plan  of  a  fee  in 
exchange  for  issuing  such  commitment; 
and 

C.  The  actual  making  or  purchase  of  a 
mortgage  loan  by  the  plan  pursuant  to 
such  commitment. 

II.  Conditions 

The  following  conditions  apply  to  the 
transactions  described  in  part  I  above: 

A.  The  commitment  must  be  in  writing 
and  must  be  at  least  as  favorable  to  the 
plan  as  a  commitment  involving 
unrelated  parties  and  consistent  with 
customary  practices  in  the  residential 
Hnancing  industry; 

B.  The  commitment  must  set  forth 
customary  guidelines  concerning  the 
loans  that  will  be  made  pursuant  to  the 
commitment,  including  (but  not  limited 
to)  appropriate  requirements  concerning 
the  income  levels  and  credit  worthiness 
of  borrowers,  fair  market  value 
appraisals  of  the  collateral,  loan  to 
value  ratios,  and  title,  hazard  and 
private  mortgage  insurance; 

C.  The  decision  to  issue  the 
commitment  must  be  made  on  behalf  of 
the  plan  by  an  established  financial 
institution,  as  to  which  neither  the  plan, 
an  employer  or  group  of  employers 
contributing  to  &e  plan,  nor  an 
employee  organization  any  of  whose 
members  are  covered  by  &e  plan,  has 
the  power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  such  established  financial 
institution; 

D.  The  financing  must  be  provided 
through  an  established  financial 
institution  which  selects  the  recipient 


and  makes  (or,  on  behalf  of  the  plan, 
purchases)  the  loan  based  on  criteria 
that  are  consistent  with  customary 
practices  in  the  residential  mortgage 
industry,  and  which  commonly  makes 
mortgage  loans  on  similar  terms  and 
conditions  from  its  own  funds; 

E.  The  loan  must  be  evidenced  by  a 
written  note,  the  terms  of  which  are  (1) 
at  least  as  favorable  to  the  plan  as  the 
terms  of  a  loan  involving  unrelated 
parties  and  (2)  consistent  with 
customary  practices  in  the  residential 
mortgage  industry;  and  must  be  secured 
by  a  dtdy  recorded  first  lien  on  the  unit; 

F.  No  person  who  is  a  developer  or  a 
builder  involved  in  the  development  or 
construction  of  the  units,  or  a  lender 
who  is  associated  with  the  construction 
financing  arrangement  for  the  units,  or 
who  is  the  originator  of  a  mortgage 
which  may  be  purchased  by  the  plan 
pursuant  to  the  commitment  (or  any 
affiliate  of  such  person)  shall  have 
exercised  any  discretionary  authority  or 
control  or  rendered  any  investment 
advice  that  would  make  that  person  a 
fiduciary  with  respect  to  the  decision  to 
issue  a  commitment,  setting  the  terms 
thereof,  or  the  decision  to  make  (or 
purchase)  any  loan  pursuant  thereto; 

G.  No  loan  may  be  made  to  a 
disqualified  person  as  defined  in  section 
4975(e)(2)  of  the  Code,  and,  if  the  loan  is 
made  to  a  party  in  interest  (as  defiined  in 
section  3(14)  of  ERISA),  that  person  is  a 
party  in  interest  solely  by  reason  of 
being  an  employee  of  a  person 
described  in  section  3(14)(B},  (C),  (D),  (E) 
or(G)  of  ERISA; 

R  If  the  loans  are  to  be  serviced  by 
the  plan,  the  plan  shall  have  adopted  in 
writing  reasonable  procedures, 
consistent  with  customary  practices  in 
the  residential  mortgage  industry, 
designed  to  ensure  &at  the  loans  will  be 
serviced  in  a  diligent  and  systematic 
manner  (servicing  a  loan  includes  such 
duties  as,  for  example,  collecting 
mortgage  payments,  assuring  that  taxes 
and  insurance  premiums  for  the  units 
are  paid,  and  making  all  decisions 
relating  to,  and  hanging,  foreclosures); 
and 

I.  (1)  The  plan  shall  maintain  for  the  _ 
duration  of  any  loan  made  pursuant  to 
this  exemption  records  necessary  to 
enable  the  persons  described  in 
paragraph  (2)  of  this  section  to 
determine  whether  the  conditkms  of  this 


exemption  have  been  met  except  diat 
(a)  a  prohibited  transaction  will  not  be 
deemed  to  have  occurred,  if,  due  to 
circumstances  beyond  the  control  of  the 
fiduciaries  of  the  plan,  records  are  lost 
or  destroyed  prior  to  the  termination  of 
the  loan  and,  (b)  no  party  in  interest 
shall  be  subject  to  the  civil  penalty 
which  may  be  assessed  under  section 
502(i)  of  ERISA,  or  to  the  taxes  imposed  - 
by  section  4975  (a)  and  (b)  of  the  Code, 
if  the  records  are  not  maintained  or  are 
not  available  for  examination  as 
required  by  paragraph  (2)  below. 

(2)  Notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  ERISA,  the  records  referred  to  in 
paragraph  (1)  of  this  section  must  be 
unconditionally  available  at  dieir 
customary  location  for  examination 
during  normal  business  hours  by:  any 
trustee,  investment  manager,  participant 
or  beneficiary  of  the  plan,  or  any  duly 
authorized  employee  or  representative 
of  such  person  or  of  the  Department  of 
Labor  or  the  Internal  Revenue  Service. 

III.  Definitions 

For  purposes  of  this  exemption — 

A.  An  “affiliate"  of  a  person  means  a 
person  defined  in  29  CFR  §  2510.3-21(e). 

B.  An  “established  financial 
institution”  means  an  investment 
manager  described  in  section  3(38)  of 
ERISA  with  respect  to  the  plan,  or  a 
savings  and  loan  association  subject  to 
regulation  by  the  Federal  Home  Loan 
Bank  Board,  which,  in  the  normal  course 
of  its  business,  engages  in  transactions 
of  the  types  described  in  part  I  of  this 
exemption. 

C.  A  “residential  dwelling  unit”  or 
“unit”  means  an  owner-occupied, 
detached  house,  townhouse, 
condominium,  or  unit  in  a  multi-unit 
subdivision  (planned  unit  development) 
restricted  by  recorded  dociunents  whi(^ 
limit  the  use  of  the  property  to 
residential  purposes  and  provide  for 
maintenance  of  common  facilities. 

Signed  at  Washington,  D.C.,  diis  2d  day  of 
December,  1981. 

Ian  D.  Lanoff, 

Administrator,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Undoes 
Administration,  US.  Department  of  Labor. 

(FR  Doc.  Sl-swir  Filed  u-s-ai;  11«l  am| 
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contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 
Pursuant  to  the  provisions  of  the 
“C^vemment  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation’s  Board  of  Directors  will 
meet  in  open  session  at  2:(X)  p.m.  on 
Monday,  December  7. 1981,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Recommendations  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  44,977-4, — ^The  Hamilton  Bank  & 
Trust  Company,  Atlanta,  Georgia 
Memorandum  and  Resolution  re:  Watkins 
Banking  Company,  Faunsdale,  Alabama 
Memorandum  and  Resolution  re:  City  Bank  of 
Philadelphia,  Philadelphia,  Pennsylvania 

Recommendations  with  respect  to 
payment  for  legal  services  rendered  and 
expenses  incurred  in  connection  with 
receivership  and  liquidation  activities: 

Morrison,  Hecker,  Curtis,  Kuder  &  Parrish, 
Kansas  City,  Missouri,  in  connection  with 
the  liquidation  of  The  Mission  State  Bank 
and  Trust  Company,  Mission,  Kansas. 

Memorandum  and  Resolution  re: 
Proposed  amendments  to  Part  309  of  the 


Corporation’s  rules  and  regulations, 
entitled  “Disclosure  of  Information,” 
which  would  permit  banks  to  disclose 
their  examination  reports  to  majority 
shareholders  under  certain  conditions. 

Memorandum  and  Resolution  re: 
Amendments  to  Part  329  of  the 
Corporation’s  rules  and  regulations, 
entitled  “Interest  on  Deposits,”  which 
would  include  stock  savings  banks 
within  the  definition  of  “mutual  savings 
banks.” 

Reports  of  committees  and  officers: 

Minutes  of  the  actions  approved  by  the 
Committee  on  Liquidations,  Loans  and 
Purchases  of  Assets  pursuant  to  authority 
delegated  by  the  Board  of  Directors. 

Reports  of  the  Director  of  the  Division  of 
Bank  Supervision  with  respect  to 
applications  or  requests  approved  by  him 
and  the  various  Regional  Directors 
pursuant  to  authority  delegated  by  the 
Board  of  Directors. 

Report  of  the  Director,  Office  of  Corporate 
Audits: 

Audit  Report  re:  Liquidation  Audits,  dated 
September  3, 1981. 

Discussion  Agenda: 

t 

No  matters  scheduled. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street,  N.W., 
Washington,  D.C. 

Requests  for  information  concerning 
the  meeting  may  be  directed  to  Mr. 
Hoyle  L  Robinson,  Executive  Secretary 
of  ffie  Corporation,  at  (202)  389-4425. 

Dated:  November  30, 1961, 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L  Robinson, 

Executive  Secretary. 

|S-1B0^1  Filed  11-30-81;  4:14  pm] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday,  December  7, 
1981,  the  Federal  Deposit  Insurance 
Corporation’s  Board  of  Directors  will 
meet  in  closed  sesson,  by  vote  of  the 
Board  of  Directors  pursuant  to  sections 
552b{c)(2),  (c)(6).  (c)(8),  and  (c)(9)(A)(ii) 
of  Title  5,  United  States  Code,  to 
consider  the  following  matters: 
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Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Requests  for  relief  from  adjustment 
for  violations  of  Regulation  Z: 

Names  and  locations  of  banks  authorized  to 
be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8)  and  , 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act”  (5  U.S.C.  552b(c)(8)  and 
(c)(9)(A)(ii)). 

Note:  Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  bai^s  or  officers, 
directors,  employees,  agents,  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6),  (c)(8),  and  (c](9)(A](ii)  of 
the  “Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b(c){6).  (c)(8).  and  (c)(9)(A)(ii)). 
Note:  Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  fiuiher  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 

Request  for  relief  from  a  previously 
imposed  condition  of  an  order  issued 
pursuant  to  Section  18(c)  of  the  Federal 
Deposit  Insurance  Act: 

Peoples  Westchester  Savings  Bank, 
Tarrytown,  New  York,  in  connection  with 
its  application  to  merge  with  Peekskill 
Savings  Bank,  Peekskill,  New  York  and  the 
Greenburgh  Savings  Bank,  Dobbs  Ferry. 
New  York. 

Reconunendation  regarding  the 
liquidation  of  a  bank’s  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  45,005-L — ^American  Bank  &  Trust 
Orangeburg,  South  Carolina 
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Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc,: 

Names  of  employees  authorized  to  be  exempt 
from  disclosure  pursuant  to  the  provisions 
of  subsections  (c](2]  and  (c)(6)  of  the 
"Government  in  the  Sunshine  Acf ’  (5 
U.S.C,  552b(c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street,  N,W„ 
Washington,  0,C, 

Requests  for  information  concerning'' 
the  meeting  may  be  directed  to  Mr, 
Hoyle  L  Robinson,  Executive  Secretary 
of  the  Corporation,  at  (202)  389-4425, 
Dated:  November  30, 1981. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

lS-1803-8)  Filnd  11-30-01;  4^15  pm| 
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FEDERAL  ELECTION  COMMISSION 
AGENCY:  Federal  Election  Commission. 
DATE  AND  TIME:  Tuesday,  December  8, 
1981  at  10  a.m. 

PLACE:  1325  K  Street,  N.W.,  Washington, 
D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

Compliance.  Litigation.  Audits. 
Personnel. 


DATE  AND  TIME:  Wednesday,  December 
9, 1981  at  10  a.m. 

PLACE:  1325  K  Street,  N.W.,  Washington, 
D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED:  Continuing 
agenda  of  December  8, 1981  executive 
session,  if  necessary. 

*  *  *  .  *  * 

DATE  AND  TIME:  Thursday,  December  10, 
1981  at  10  a.m. 

PLACE:  1325  K  Street,  N.W.,  Washington, 
D.C.  (fifth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  for  future  meetings 
Correction  and  approval  of  minutes 
Followup  on  House  appropriations 
subcommittee  testimony 
Proposed  revisions  of  collecting  agent  and 
)oint  fund  raising  draft  regulations 
FY 1982  Management  plan  (tenative) 

Routine  administrative  matters 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Public  Information 
Officer,  Telephone:  202-623-4065. 

Lena  Stafiord, 

Acting  Secretory  of  the  Commission. 

|&-180e-81  Filed  12-1-SI;  »21  pni| 
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FEDERAL  HOME  LOAN  BANK  BOARD 

Public  notice  of  meeting  closed  by 
regulation 

The  Board  having  provided  by 
regulation  that  a  majority  of  its  meetings 
or  portions  thereof  may  properly  be 
closed  to  the  public  pursuant  to 
paragraphs  (4),  (8),  {9)(A),  or  (10)  of 
subsection  (c)  of  5  U.S.C.  552b,  or  any 
combination  thereof,  public 
announcement  is  made  of  the  following 
closed  meeting: 

Date:  December  4, 1981 
Time;  2:30  p.m. 

Place:  1700  G  Street,  N.W.,  board  room.  Sixth 
floor 

Subject  Matter:  Merger 

Announcement  is  being  made  at  the 
earliest  practicable  time. 

|S-iaO4-01  Filed  12-1-01;  11:40  am) 
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FEDERAL  MARITIME  COMMISSION 
TIME  AND  DATE:  9  a.m.,  December  9, 

1981. 

PLACE:  Hearing  Room  One,  1100  L 
Street,  NW.,  Washington,  D.C.  20573. 
STATUS:  Parts  of  the  meeting  will  he 
open  to  the  public.  The  rest  of  the 
meeting  will  he  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  Portions 
open  to  the  public: 

1.  Notice  of  Proposed  Rulemaking — 
Amendment  to  General  Order  4,  Revised,  for 
the  purpose  of  Implementing  Pub.  L  97-35. 

2.  Docket  No.  80^:  Temporary  Tariff 
Amendments — Proposed  Rule  Changes. 

Portions  closed  to  the  public: 

1.  Western  Pioneer,  Inc. — Operations 
between  State  of  Washington  and  State  of 
Alaska. 

2.  Agreement  No.  150-70:  Vlodification  of  the 
Trans-Pacific  Freight  Conference  of  Japan/ 
Korea  to  provide  for  rate  initiatives. 

3.  Docket  No.  80-45:  Agreement  Nos.  10386, 
As  Amended,  10388, 10382,  As  Amended, 
and  10389 — Cargo  Revenue  Pooling/Equal 
Access  Agreements  in  the  United  States/ 
Argentine  Trades — Consideration  of 
request  for  oral  argument  and  possible 
consideration  of  the  record. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Francis  C.  Humey, 
Secretary  (202)  523-6725. 

IS-1008-81  Fded  12-1-81:  MZ  pm) 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

November  24, 1981. 

TIME  AND  date:  10  a.m.,  Wednesday, 
December  2, 1981. 

place:  Room  600, 1730  K  Street,  NW„ 
Washington,  D.C.  •  . 

status:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Oliver  M.  Elam,  Jr.,  Company,  Inc.,  VINC 
78-447-P,  etc.  (Issues  include  whether 
commercial  dock  facility  is  within  the 
jurisdiction  of  MSHA  under  the  1977  Mine 
Act.) 

2.  Sam  Kennedy,  d.b.a.  Energy  Salvage 
Company,  VINC  78-11,  etc.,  IBMA  78-4. 
(Issues  include  whether  the  company’s  coal 
slurry  reclamation  activities  constituted 
“mining”  under  the  1969  Coal  Act.) 

3.  William  A.  Haro  v.  Magma  Copper 
Company,  WEST  79-49-DM,  WEST  80-116- 
DM;  Petition  for  Discretionary  Review. 

(Issues  include  whether  judge  erred  in  finding 
illegal  discrimination  under  the  1977  Mine 
Act.) 

4.  Joseph  A.  Campbell  v.  The  Anaconda 
Company,  WEST  80-221-DM;  Petition  for 
Discretionary  Review.  (Issues  include 
whether  judge  erred  in  finding  illegal 
discrimination  under  the  1977  Mine  Act.) 

5.  Juan  Munoz  v.  Summit  Minerals,  Inc., 
CENT  80-331-DM;  Petition  for  Discretionary 
Review.  (Issues  include  whether  judge  erred 
in  failing  to  find  illegal  discrimination  under 
the  1977  Mine  Act.) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5632. 

lS-1809-81  Filed  12-1-01: 3:23  pm) 
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PAROLE  COMMISSION 

TIME  AND  date:  2:30-5:30  p.m.,  Tuesday, 

December  8, 1981. 

place:  Rm.  420  F,  One  North  Park  Bldg., 
5550  Friendship  Blvd.,  Bethesda, 
Maryland. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Consideration  of  budget  reductions  for 
balance  of  fiscal  year  1982  and  related 
budgetary  issues. 

2.  Consideration  of  revision  of  the  agency's 
personnel  rules  and/or  practices,  and  related 
personnel  matters. 


58780-58802  Federal  Register  /  Vol.  46,  No.  232  /  Thursday,  December  3,  1981  /  Sunshine  Act  Meetings 


CONTACT  PERSON  FOR  MORE 
information:  Ms.  Billie  L.  Richards. 
Chairman’s  Office  (301)  492-5990. 

IS-1B07-B1  Filed  12-1-81:  3:22  pm) 
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SYNTHETIC  FUELS  CORPORATION 

Meeting  of  the  Board  of  Directors 
ACTION:  Notice  of  meeting. 

SUMMARY:  Interested  members  of  the 
public  are  invited  to  attend  and  observe 
a  meeting  of  the  Board  of  Directors  of 
the  United  States  Synthetic  Fuels 
Corporation  to  be  held  at  the  time,  date 
and  place  specified  below.  This  public 
announcement  is  made  pursuant  to  the 
open  meeting  requirements  of  section 
116(f)(1)  of  the  Energy  Security  Act  (9 


Stat.  611,  637;  42  U.S.C.  8701,  8712(f)(1)) 
and  section  4  of  the  Corporation's 
Statement  of  Policy  on  Public  Access  to 
Board  Meetings.  During  the  meeting,  the 
Board  of  Directors  may  consider  a 
resolution  to  close  a  portion  of  the 
meeting  pursuant  to  Article  II  section  4 
of  the  Corporation’s  By-laws,  section 
116(f)  of  the  said  Act  and  sections  4  and 
5  of  the  said  policy. 

MEETING  OPEN  TO  THE  PUBUC  8:30  a.m. 

1.  Approval  of  minutes  of  prior  meeting. 

2.  Meeting  with  Advisory  Committee  to  the 
Board  of  Directors. 

3.  Consideration  of  Supplement  to  Initial 
Solicitation  for  Proposals  and  Second 
Solicitation  for  Synthetic  Fuel  Projects. 

4.  Tranfer  of  Department  of  Energy 
Projects. 

5.  Audit  Committee  Functions. 

6.  Report  of  independent  auditor. 


7.  Annual  Report  of  the  Inspector  General. 

8.  Resource,  Maturity  Criteria,  and  Project 
Briefings. 

In  addition,  the  Board  of  Directors  will 
consider  such  other  matters  as  may  be 
properly  brought  before  the  meeting. 

TIME  AND  date:  8:30  a.m.,  December  11, 
1981. 

PLACE:  Hotel  Utah,  Salt  Lake  City,  Utah. 

PERSON  TO  CONTACT  FOR  MORE 
information:  If  you  have  any  questions 
regarding  this  meeting,  please  contact 
Mr.  Owen  J.  Malone.  Office  of  General 
Counsel  (202)  653^230.  ^ 

December  1, 1981. 

Edward  E.  Noble, 

Chairman  of  the  Board. 
lS-1805-81  Filed  12-1-81. 2:16  pml 
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